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SUMMARY OF ARGUMENT 

fhe Rule represents a reasonable exercise of EP !\ · s discretion and judgment 

to lower the statutory volumes of cellulosic biofuel. advanced biofueL and total 

renewable fuel under the cellulosic waiver authority, to further reduce the total 

renewable fuel volumes under the general waiver authority, and to set the standards 

and volumes for all four categories of renewable fuels. Petitioners raise a host of ..... 

legal and record-based objections to EPA's detem1ination, all of which lack merit. 

First, as this Court has established. EPA retains broad discretion under the 

cellulosic waiver authority to derem1ine, when it reduces the statutory volume of 

cel lulosic biofuel, whether it should also reduce the total renewable fuel and 

advanced biofuel volumes. EPA exercised that discretion reasonably here. The 

Agency thoroughly explained its decision to reduce the advanced biofuel volumes 

to "reasonably attainable'" levels that could partly make up for the shortfall in 

cellulosic biofuels in 2014, 2015. and 2016. lntl·a Argument Part LA. 

Second, EPA· s use. for the first time, of its general waiver authority to 

further reduce the statutory volumes of total renewable fuel reflects a reasonable 

inteqxetation of the ambiguous statutory term "inadequate domestic supply'· to 

mean the volumes of renewable fuels that can be supplied to the ultimate 

consumer. Such an interpretation is consistent with the text and purposes of the 

Act and should be upheld. Infra Argument Part LB. 
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Third. Petitioners· cha llenges to the methodology used by EPA to calculate 

the 201 6 advanced biofuel, total renewable fuel , and cellulosic biofuel volumes are 

without merit. As to NBB's challenges to the 2016 advanced b1ofuel standard. 

EPA thoroughly explained its well-reasoned ana lysis. Infra Argument Part IJ .A. 

The ACEI Petitioners' challenge to EPA's consideration of£85 in determining the 

total renewable fuel standard is likewise unsupported. EPA reasonably rel ied on 

ava ilable past data in estimating the volume of E85. and Petitioners· reliance on 

market theory to contradict this analysis. w ithout al ternative record data, does not 

undermine EPA's reasoned judgment. Infra Argument Part TT.B. The challenge 

from API. AFPM, and Monroe Energy to EPA ·s methodology for projecting :?0 16 

cellulosic biofuel production also fai ls. EPA used an outcome-neutral 

methodology that reasonably predicted future production based on known data and 

uncertainties. Infra Argument Part Ill. 

Fourth. this Court has twice held that EPA does not forfeit its authority to 

promulgate renewable fuel standards in the manner specitied by the Act by missing 

a statutory deadline. The attempt of AP[, AFPM. and Monroe Energy to challenge 

the biomass-based diesel volumes in excess of past volumes on the basis of missed 

deadlines therefore fai ls. EPA reasonably took into account actual production for 

periods that had passed. the lateness of the rule. the importance of the Rule to the 

biomass-based diesel industry, the impact of other standards on biomass-based 
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diesel compliance. available compliance flexibility mechanisms, and notice to the 

panics, and also ex tended compliance deadlines for 2014 and 2015. Infra 

Argument Part lV. 

Finally. the challenge by some Obligated Party Petitioners to a long-standing 

regulation designating obligated parties is time-barred: EPA did not expressly or 

implicitly reopen the Point of Obligation Regulation. In any event, the Act 

unambiguously confers on EPA discretion to designate obligated parties when and 

how it deems •·appropriate.'' The proper avenue to seek a change to the point of 

obligation is in a petition for rulemaking to EPA, not th rough chal lenges outside 

the scope of the Rule. l nti·a Argument Part V. 

ARGUMENT 

I. EPA REASONABLY EXERCISED ITS WAIVER AllTHORlTIES TO 
REDUCE THE VOLUMES OF ADVANCED BIOFUEL AND TOTAL 
RENEW ABLE FUEL. 

Because EPA lowered the volumes of cellulosic biofuel for 20 I 4. 20 t 5, and 

2016. EPA was authorized under the cellulosic waiver authority to reduce. in its 

discretion. the vo lumes of advanced biofuel and total renewable fue l by the same 

or a lesser amount. 42 U.S.C. § 7545(o)(7)(D)(i). [n the Rule. EPA appropriately 

exercised its broad discretion under the cellulosic waiver provision to reduce the 

applicable volumes of advanced biofuel to a level it detem1ined was ·'reasonably 
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attainable'· in 20 14,2015. and 2016. I:PA then appropriately used that author ity 

to provjde an equal reduction in the applicable volume of total renewable fuel. 

The general waiver provision, 4~ U.S.C. ~ 7545(o)(7)(A). authorizes EPA. 

in its discretion. to re<.lu~.:e the applicable \olume. of renewable fuel if FPA 

detennines that there is an "inadequate domestic supply". of renewable fuel 

available to achieve the statutory volumes. In the Rule, EPA reasonably further 

lowered the applicable volumes of total renewable fuel only under this provision. 

In exercising its general waiver authority, EPA appropriatel} set the final volume 

requirements equal to its assessment of the maximum achievable volumes of total 

renewable fueL taking into account the ability of the market under the influence of 

the RFS standards to supply renewable fue l to ~.:onsumers for the purposes 

srecified in the Act. 

Petitioner NBB challenges EPA's interpretation of and decision to use the 

cellu losic waiver prov ision to reduce the applicable volumes of advanc~d biofi.1cl. 

The ACEl Petitioners cha llenge EPA's interrretation of and decision to use its 

ueneral waiver authoritY to further reduce the Yolumes of total renewable fuel 
~ -

beyond the reductions provided using the cellulosic waiver authorit). Because 

EPA's use of its waiver authorities was reasonable. these challenges should be 

rejected. 
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A. EPA reasonably exercised its broad discretion to reduce the 
applicable volumes of advanced biofuel us ing the cellulosic wah'er 
provision. 

The Clean Air Act provides that for any year that EPA reduces the cellulosic 

biofuel applicable volume. EPA "may also reduce the applicable volume of 

renewable fuel and ad\· anced biofuels requirement ... by the same or a lesser 

volume." 42 U.S.C. § 7545(o)(7)(0)(i). This provision does not identify any 

specific criteria that EPA must consider in deciding whether to reduce the 

applicable volumes. Rather, the onlv stated limitation on EPA· s discret ion is that a 

reduction under th is authority cannot exceed the amount of the cellulosic biofuel 

reduction for a calendar year. ld. Because of the absence of prescribed factors. 

EPA "enjoys broad discretion regarding whether and in what circumstances to 

reduce the advanced biofuel and total renewable fuel volumes under the ce llulosic 

biofuel waiver provision." Monroe Eneruy, 750 F.Jd at 915. 

EPA exercised this broad discretion reasonably. In the Rule, E-.PA lowered 

the statutory volumes of cel lulosic biofuel for 2014. ~0 1 5. and :2016 by, 

respectively, l . 717 bi llion gallons. 2.877 bil lion gallons. and 4.0:2 billion gallons, 6 

meaning that EPA could. in its discretion, reduce the 20 14, 20 15. and 20 16 

volumes of advanced biofuel and total renewable fuel by up to those amounts. 80 

(\ Challenges to EPA· s assessment of the celJulosic biofuel volumes are discussed 
in Patt Ill, infra. 
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Fed. Reg. at 77.499 (comparing Tables IV-1 and lV.A- 1 ). Consistent with its past 

practice. API, 706 F.3d at 476, 481; Monroe Energy, 750 F .Jd at 916, and in light 

of the energy security and greenhouse gas emissions benefits associated with the 

use of advanced biofuel. see 80 Fed. Reg. at 77.426, the Agency stated that it 

intended to exercise its discretion under the cellulosic waiver authority in a manner 

that would allow non-cellulosic advanced biofuels ·'to fill the gap presented by a 

shortfall in cellulosic biofuels'' to the extent feasible. ~at 77.434. EPA 

reasonably concluded that "there would be a substantial justification .. to use its 

cellulosic waiver authority for advanced biofuels where the gap created by the 

sho11falJ in cellulosic biofuel could not be completely filled. specifically, ''where 

there is inadequate projected production or import .. of advanced biofuels. ' ·or 

where constraints exist that l imit the ability of those biofuels to be used ." kL. at 

77.434 . 

To determine the availabil ity of non-cellulosic advanced biofuels in 20 1-t 

20 15, and 2016 to make up for the cellulosic shortfall. EPA calculated the level of 

advanced biofuel volumes that were .. reasonably attainable" for each compliance 

year. EPA first addressed the past time periods--compl iancc years 2014 and 

:::!0 I 5- covered by the Rule. and determined that the requi red volumes of advanced 

biofuel for those years should be based on the total number of RTNs generated and 

available for compliance in 2014 and 2015. 80 Fed. Reg. at 77A44-48. 
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Speci'fically, EPA set the :2014 advanced biofucl standard equal to the volume of 

advanced biofuel RINs generated for renewable fuel produced or imponed for that 

year, minus any advanced biofuel RlNs that had a lready been retired for reasons 

other than compliance with the annual standards, such as to cover expot1s of 

renewable fuels or to correct for fuel spills. 80 Fed. Reg. at 77.444-45. 

EPA used nearly the same method for 2015. However, when the Rule was 

published, reliable RlN data existed for just nine months of the year. 80 Fed. Reg. 

at 77,447-48. Therefore. EPA estimated the 2015 RJNs avai lable for compliance 

for the remaining three months of2015 using prior-year supply trends. Td. ; EPA

HQ-OAR-10 15-0111-3669, JA_. Based on these calculations, EPA detennined 

the fina l reasonably attainable advanced biofue l volumes for 2014 and 2015 were 

2.6 7 and :2.88 billion gal lons, respectively, and e tablished the advanced biofuel 

volume requirements at those levels. JJi As a result, F.PA did not use the full 

extent of its cellulosic waiver auth01ity, reducing the :2014 and 2015 statutory 

volumes by l.OR and 2.61 billion gullons. respectively. rather than hy the 

ma.'<imum 1.72 and 2.88 biJlion gallons authorized. 

For 20 16, EPA calculated the ··reasonably attainable'' volumes of advanced 

biofuel by taking into account constraints on production, import. distribution and 

infrastructure. and consumption of fuels qual ifying as advanced biofuels. ld. at 

77.4 76. Because the Rule was issued in late 20 15. EPA made its assessment for 
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2016 based on projections of the reasonably attainable v<dumes of broad categories 

of advanced biofuel: advanced ethanoL advanced biodiesel and renewable dieseL 

and other advanced biofuels. !iL For example, the primary form of ethanol that 

qualifies as an advanced biofuel is imported sugarcane ethanol from BraziL 1..fl 

After considering pr~jections submitted by commenters and past import data. the 

Agency determined that reasonably attainable volumes for imported sugarcane 

ethanol in 2016 would be 200 million gallons. Td. at 77.476-78. To calculate the 

reasonably attainable levels of advanced biodiesel and renewable diesel. EPA 

considered constraints on the production, import. distribution, and use of those 

fuels. ~at 77.466-75, 77.478. following this detailed analysis. EPA projected 

the reasonably attainable 20 16 volume for advanced biodiesel and renewable diesel 

to be 2.1 billion gallons. a 370 mil lion-gallon increase from the 2015 volumes. lil 

al 77.479. 

EPA also estimated that a modest amount of advanced biofuel other than 

ethanoL biodiesel. and renewable diesel-25 million gallons- was reasonably 

attainable in 2016. I d. Finally, due 10 the nested nature of the standards. FPA 

added to the projected reasonably attainable volume of advanced biofuel all of the 

230 million gallons of cellulosic biofuel projected for 1016. 1..fl 

Adding these four numbers-100 million gallons of imported sugarcane 

ethanol. 2. 1 bill ion gallons of advanced biodiesel/renewable diesel, 25 million 
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gallons of other advanced biofuels, and 230 million gal lons of cellulosic biofuels-

and ndjusting for the higher RJN value., for biodiesel and renewable diesel, EPA 

dctcnnined that the ·'reasonably attainable .. volume of advanced biofuel in ~0 I 6 is 

3.61 billion ga11ons. & at 77.479. This fina l volume requirement represents a 

3.64 billion gallon reduction from the statutory target. significantly less than the 

4.02 billion gallon reduction authorized under the cellulosic waiver provision. 

The final advanced biofuel requirements also increase each year, with the 2016 

requirement nearly 1 billion gallons higher than the volume requirement for 20 14. 

& at 77.432 Table Il-l. 

i. EPA's application of i1s broad discretion under the cellulosic 
waiver provision is not constrained in any specific way. 

Despite this robust and reasonable analysis. NBB challenges EPA1s decision 

to lower the volumes of advanced biofuel under the cellulosic \;\laiver provision. T n 

essence, NBB·s challenge to EPA's use of the cellulosic waiver provision is 

grounded in the false premise that EPA's exercise of its discretion is constrained 

by other waiver provisions in the statute or limited in other specific ways. NBB's 

assorted arguments include: that EPA's use of the cellulosic waiver should be 

limited by the other waiver provisions in 42 U.S.C. § 7545(o)(7), NBB Br. 7. 8-9: 

that EPA should not be permitted to estimate advanced biofuels based on an 

7 Biodiesel and renewable diesel carry a rugher RTN value per gallon than other 
fuels because of their greater energy content. See 40 C.F.R. § 80.1415. 
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analysis of broad types of renewable fuels. but instead must analyze each 

individual type of advanced biofueL NBB Br. 10-L J; that EPA should not be 

pennitted to consider constraints on the supply of advanced biofuels to consumers 

when considering whether and how to use the cellulosic \vaiver provision, NBB 

Br. 1:2-13; and that the "only relevant criterion'" for EPA to consider is the 

availability of advanced biofueJs- meaning the amount produced- disregarding 

whether advanced biofuels can actually be supplied to the ultimate consumer for 

qualifying uses. NBB Br. 13. 

NBB · s argument that EPA 's d iscretion is constrained in particular ways is 

foreclosed by clear precedent. As held by thi s Coun, the cellulos ic waiver 

provi'>ion does not list illlY fac tors that the Agency must consider in reducing the 

volumes of advanced hiofuel and total renewable fueL and therefore provides EPA 

with ''broad discretion regarding whether and in ~hat circumstances to reduce the 

advanced biofuel anJ total renewable fuel volumes .... " Monroe Energy. 750 

F.3d at 915. Here, EPA reasonably exercised that discretion when it reduced the 

advanced biofuel volumes to levels it determined to be .. reasonably attainable" in 

:2014.2015. and 2016. 

NBB · s asse1tion that EPA claims that it may reduce statutory advanced

biofuel volumes "for any reason'' is incorrect. N BB Br. 7. To the l:Ontrary. EPA 

concluded that it would not be consistent with the goals of the starure to reduce the 

31 



USCA Case #16-1005 Document #1651336 1-=ited: 12/15/2016 Page 48 of 165 

statutory volumes "absent a substantial justification for doing so." 80 Fed. Reg. 

77,434. As described above, EPA reasonably detem1ined that such a justification 

exists where there is inadequate projected production or imp011 of qualifying 

renewable fuels, or where other constraints exist. such as infrastructure or 

distribution constraints, that prevent actual use of those fuels by the ultimate 

consumer for quali fying uses. & EPA ·s reasonable approach falls well within the 

broad degree of discretion afforded to EPA under the cellulosic waiver provision. 

Monroe Energy. 750 F.3d at 915. 

11 . EPA reasonably applied the cellulosic waiver provision in 
detet·mining the 2014 and 2015 volumes of advanced biofuel. 

NBB contends that EPA acted unreasonably under the cellulosic waiver 

provision when the Agency set the 2014 and 20 15 advanced biofuel volumes to 

reflect historical data. NBB Br. 15- 17. Yet. NBB again ignores the discretion 

granted to EPA in determining whether to exerci~e its authority under the 

cellulosic waiver authority. Monroe Energy. 750 F.3d at 9 l 5. EPA ·s reasonable 

decision to set the 2014 and 2015 volume requirements as equal to the volumes of 

advanced biofuels actua lly used in those com pi iance years that had passed or 

largely passed falls well wirhin the bounds of th is discretion. 

This Court·s precedent regarding late issuance of the renewable fuel 

standards supports the reasonableness of EPA· s action. See Nat" I Petrochemical & 

Refineries Ass' n v. EPA. 630 F.3d l 45. 162 (D.C. Cir. 2010) ("NPRA''); Monroe 
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Energy, 750 F.Jd at 919. Under that precedent. in determining late-issued 

standards, EPA weighs the ''burden" of any retroactive effects on obligated parties 

against the ··benefit'' of fulfilling the purposes of the statute. NPRA. 630 F.Jd at 

J 66~ Monroe Energy, 750 F.Jd at 920 (upholding EPA ·s consideration of 

··obligated parties' interest in regulatory certainty with EPA's statutory obligation 

to ensure the renewable fuel volumes are annually met''). Here, EPA determined 

that retaining the statutory volumes for 1014 and 20 IS--compliance years that had 

or nearly had already passed-would not alter or promote renewable fuel use in 

those years. 80 Fed. Reg. at 77.439. Moreover, to retain the volumes in these 

circumstances would impose an unreasonable burden on obligated parties. 

necessitating noncompliance or a complete drawdown on the hank of carryover 

RfNs. liL see also id. at 77.483-84 (discussing the importance ofcatTyover RTNs). 

EPA therefore reasonably concluded that the most appropriate way to balance its 

statutory obligation of promoting renewable fuel use against the burden of 

retroactive application on obligaled parties was to set the standards as equal to the 

number ofRINs generated in those years that were available for compliance. In 

doing so, EPA weighed the "benetits"" and the ''burdens" of the late-issued 
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standards by taking into account the unique realities of the delay preceding the 

Rule.8 NPRA. 630 F.3d at 166. 

That higher volumes of some advanced biofuels were available in 2013, 

NBB Br. 16-1 8, does not a1tcr the reasonableness of EPA's exercise of its broad 

discretion in accordance with this Court 's precedent. In fac t. NBB's contentions in 

this regard lack support in the record. For example, NBB states that450 million 

gallons of advanced ethanol RlNs were generated in 2013, implying that larger 

volumes of advanced ethanoJ could have been used in later years. NBB Br. 17. 

However. EPA's analysis in the Rule found that imports of advanced ethanol are 

highly unceJiain- in 2014, only 64 mill ion gallons were imported. and. at the time 

the Rule was published. the projected level of imports for 2015 was about 55 

mill ion gallons. RO Fed. Reg. 77.478. 

NBB also suggests that an excess of carryover RlNs was avai !able for 2014. 

NBB Hr. 17-18, and argues that EPA ·s consideration of. but ult imate decision not 

to rely on. the bank of avai I able can-yover RINs to retain the applicable volumes of 

advanced biofuels for 2014 was "irrational" and contrary to its past treatment of 

carryover RINs. NBB Br. 19. In fact, EPA calculated that the can-yover RlN bank 

k To the extent that NBB relies on materials outside of the administrative record 
under review here and throughout its opening brief, those materials should be 
excluded for the reasons discussed in EPA's response in opposition to NBB 's 
motion to supplement the record. See Doc. No. 1637240. 
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was substantially depleted in order to meet the 20 I 3 standards. 80 Fed. Reg. at 

77,485. EPA reasonably detetmined that it would not assume a drawdown on the 

bank of carryover lUNs to avoid reductions to the volume targets. See infra 

Argument Part I.B.ii. NBB jgnores that F.PA ·s broad discretion under the 

cellulosic waiver authority has been explicit ly held to indude the ability to 

consider- and possibly reject-the use of carryover RlNs as a mechanism to retain 

the statutory volumes. Monroe Energy, 750 F.Jd at 915. That EPA did not 

exercise its discretion vis-a-vis carryover RTNs in the way NBB would have liked 

does not render EPA's determination arbitrary. 

iii. EPA's exercise of its cellulosic waiver a uthority is consistent with 
Congressional intent and the purposes of the RFS program. 

EPA ·s reasonable exercise of its discretion under the cellulosic waiver 

provision to lower the advanced biofuel (and total renewable fuel) volumes is also 

consistent with Congressional intent. NBB is correct that one part of the statute 

directs EPA to ensure that the specified volumes of renewable fuels are met each 

year. 42 U.S.C. § 7545(o)(2)(A)(iJ: NBB Br. 9. However. Congress also 

expressly authorized EP !\ to reduce the statutory volumes under the ce11ulosic 

waiver authority where. as here. there is a shortfall in cellulosic biofuels to meet 

the volumes set forth in the statute. 42lJ.S.C. § 7545(o)(7)(D): 80 Fed. Reg. at 

77 A32. EPA recognizes the importance of its decision to exercise this authority. 

80 Fed. Reg. 77,434. Indeed. as noted by NBB. this is the first rule in the 
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program's history that reduces any of the applicable volumes other than the 

volumes for cellu losic biofuel. NBB Br. 6. 

NBB argues that EPA arbitrarily exercised its discretion by considering 

constraints on the actual use of renewable fueL including distribution and 

infrastructure constraints. NBB Br. 12-1 5. But NBB ·s contentions ignore the 

complexities of the renewable fuels market and the goals of the RFS program. 

EPA did not as NBB argues. waive the volumes "simply because compliance 

would require obligated part ies to do more than they are will ing:' NBB Br. 15. 

Rather. based on a thorough analysis, EPA determined that ach ievement of the 

advanced biofuel volumes. taking into account distribution and infrastructu re 

constraints. was s imply infeasible. As EPA expla ined, the nascent cellulosic 

biofuel industry has been unable to overcome technological and other hurdles at 

the ambitious pace that Congress sought in establishing the rap idly-increasing 

statutory volume targets. See 80 Fed. Reg. at 77.4:.?8. And. while non-cellulosic 

advanced biofuels have grown to partially fi ll this gap, a variety of real-world 

constraints exist. most of which are outside of the control of any obligated parties. 

which preclude their ability to fu11y substitute for the missing cellulosic vo lumes. 

b;l at 77.442. To enforce the statutory volumes without taking into considera tion 

these real-world constraints on ult imate use would have imposed large compliance 

costs without any advancement of the goals of the program. 
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Nor does EPA's approach undem1ine inve~tment or gro\·Vth in the renewable 

fuels market. NBB Br. 14. To the contrary, EPA determined that forcing 

infeasible growth rates, as NBB favors, would undermine the "certainty in the RFS 

program:' needed to sustain long-tcmJ growth. 80 Fed. Reg. at 77.423, by, for 

example. resulting in shortfalls in supply. unstable RJ N prices, potential 

non-compliance, and post-Rule requests that EPA use its waiver authoriti es, 

leading to a significant period of uncertainty in the market. EPA-HQ-OAR-2015-

0111-3671 at49. JA 

Moreover, EPA ·s Rule continues to advance the purposes of the RFS 

program by requiring substant ial increases in the use of advanced biofuels over 

past years, and also results in a greater opportunity for use of non-cellulos ic 

advanced biofue]s than specified in the statute. For example, in 20 16 the Act 

provides for 7.25 billion gallons of advanced hiofuel, with 4.25 billion gallons of 

that dedicated to cellulosic biofuels. 42 U.S.C. * 7545(o)(2)( B)(i)(Il). (Ill). Under 

the statute, the di fference between those two fuels. 3 billion ga llons. could be 

satis fi ed by non-cellulosic advanced biofuels. However. in the Rule. EPA 

required 3.61 bi llion gallons of advanced biofuel. and 0.23 billion gallons of 

cellulosic biofuel for 2016, resulting in an allowance for 3.38 billion gallons of 

non-cellulosic advanced- 0.38 bill ion gallons more than envisioned in the statt1te. 

See 80 Fed. Reg. at 77.422 Table 1-1 . In add it ion. the Rule provides for nearly a 
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billion gallon increase in the advanced biofuel requirement between ~0 14 and 

2016. consistent with the sustained growth in volumes envisioned by the starute. 

Jil EPA's reasonable advanced biofuel standards further the goals of the RFS 

program, and NBB's challenges should be rejected.9 

iv. NBB's 41 llrocedural" challengt' is without merit. 

NBB asserts that EPA has committed "procedural violations'' by excluding 

certain materials from the record. NBB Br. 27. As explained in EPA's opposition 

to NBB's motion to supplement the record. the robust record contains all 

documents required under the Clean A ir Act and does not '"skew·· in EPA's favor. 

~ For the reasons discussed in EPA's opposi tion. NBB's procedural chaJienge 

should be dismissed. 10 See Doc. No. 1637240. 

l) EPA interpreted the cellulo5ic waiver authority as requiring an equal reduction in 
both advanced and total renewable fuel volume targe ts. 80 Fed. Reg. al 77.434. 
Therefore. after detem1ining the appropriate reduction for advanced biofuel s, EP !\ 
used the cellulosic waiver authority to provide an equal reduction in the statutory 
total renewable fuel applicable volumes for 20 I 4, 2015, and 2016. lfL. No party 
has challenged this aspect of EPA· s action. 

10 For all the reasons discussed above. Argument Part l.A supra, as well as Part 
Tl .A. infra. the amicus brief of the American Soybean Association, et al.. Doc No. 
1636048, also fai ls to provide a basis to set aside EPA 's reasonable use of its 
cellulosic waiver authority. 
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B. EPA's interpretation and use ofits general waiver authority to 
further lower the volumes of total renewable fuel was reasonable 
and consistent with the purposes of the statute. 

The general waiver provision. 42 U.S.C. § 7545(o)(7)(A), authorizes EPA. 

in its discretion. to reduce the applicable volumes of renewable fuel under certain 

conditions, including (as relevant here) if EPA determines that there is an 

··inadequate domestic supply" of renewable fuel. Id. ~ 7545(o)(7)(A)(ii). In the 

Rule. EPA detennined that supply I imitations on total renewable fuel for 2014, 

2015 and 20 I 6 wan·anted a further reduction of volumes for that fuel category, 

beyond reductions associated with use of the cellulosic \vaiver authority. The 

ACE! Petitioners challenge EPA ·s use of its general waiver authority in lowering 

the total renewable fuel volume requirements. These challenges arc without merit. 

In es tablishing the total renewable fuel volume requirement. EPA evaluated 

whether there would be an "inadequate domestic supply" of renewable fuels that 

would warrant a fu rther reduction under the general waiver authority. beyond the 

reductions obtained using the cel lulosic waiver authority. As part of that 

evaluation. EPA interpreted the ambiguous term ''supply," calculated the ··supply". 

of renewable fuels available. and then evaluated whether that supply is 

"inadequate'' to achieve the applicable volumes of total renewable fuel as already 

reduced through use of the cellulosic waiver authority. 
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The Rule r~prescnts the first time that [PA has lowered the statutOt) 

volumes of total renewable fue ls on the basi~ of a finding of'·inadequatc domestic 

supply.'' 80 Feel. Reg. nt 77.435. Consequently. EPA was required to interpret that 

phra e. Id. Based on the statutory language. including use of the term '·supply'' in 

other provisions of the Clean Air Act, EPA appropriately determined that the term 

··supply" in the genera l waiver provision is ambiguous. I d. 

The statute does not define "supply .. as used in the general waiver provision. 

The Agency recognized that the common understanding of the term is .. an amount 

of a resource or product that is available tor use by the person or place at issue." 

.!..4.: However, in the context of the RFS program. this common understanding does 

not provide clari ty. hl Various parties int~::ract across several indu-;trics to make 

renewable fuel a\ ailable for uo;e by ultjmate consumers. each "supplying .. different 

products in varying forms and at different times to different market actors . .!4:. !\ 

variety of different substances-including landfill gas, algae, used cooking grease. 

soybean oi I. sugar from sugarcane and corn ' tarch- ure ''supplied .. as feedstocks to 

producers making hiofuel products such as ethanol and biodiesel. !.4: at 77.446. 

llov.ever, many subsequent steps typicall) e\.ist between biofuel production and 

the ultimate use of these products in transportation fuel. I d. at 77.435. For 

example, ·•supplying'· ·•neat'' ethanol or biudiesel11 to blenders or obligated parries 

1 .. "JeaC fuel is fuel that is not blended with an) other fuels. 
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is one step. and the "supply'' of blended fuels by a retajJer to the ultimate consumer 

who uses it as transportation fuel is another. See id. The question facing EPA was 

at what point in this chain of production and delivery should ' 'inadequate domestic 

supply" be assessed. 

faced with this ambiguity, EPA reasonably tumed to other statutory 

provisions in CAA Section 21 l(o) and Congressional intent to interpret the term 

"supply." I d. EPA noted that CAA Section 21 1 ( o) defines renewable fuels in 

terms of their use: fuels such as ethanol and biodiesel qualify as ··renewable fue ls .. 

under the RFS program if they are ··used to replace or reduce the quantity of fossil 

fuel present in transportation fuel. " 42 U.S.C. § 7545(o)(l)(J). EPA further 

explained that the greenhouse gas reduction and energy security goals of the statute 

are reali.Led only ifbiofuels are actually used. 80 Fed. Reg. at 77.435. EPA thus 

determined that Congress· intent in enacting the RFS program was not simply to 

increase production of biofueL but to ensure that volumes of biofuels are actual]\' 

used by the ultimate consumer to displace conventional transportation fuel. Jd. 

EPA therefore reasonably concluded that "'supply" should be assessed at the 

point of supply to the consumer. ld. Accordingly, EPA detennined that its 

calculation of •·supply"' of renewable fuels should include ·'the full range of 

constraints that could result in an inadequate supply of renewable fuel to ultimate 

consumers'' as well as ··factors affecting the abi lity to produce or impOit qualifying 
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renewable fuels as well as factors affecting the abi lity to Jistribute, blend, 

dispense. and consume those renewable fuels in vehicles.·· !4:. 

EPA further reviewed other fuel-related provisions in the Clean Air Act with 

similar waiver authorities. and determined that those provisions support its 

interpretation of the ambiguous term ·•inadequate domestic supply.' ' Tel. at 77.436. 

For example~ the Agency noted that the waiver provisions in CAA Section 

211 (k)( 6) distinguish between ·'insufficient capacity to produce" and •'insufficient 

capacity to supply'' ce11ain fuels. suggesting that Congress like ly intended the 

··capacity to supply .. in that provision to be greater in scope than the "capacity to 

produce." 80 Fed. Reg. at 77,436. This broader interpretation of "supp ly" is 

consistent with EPA ·s interpretation of the tem1 '·supply"' in the general waiver 

prOVJS1011 • 

.EPA also noted thal other waiver authoriti es provide more specific guidance 

than the general waiver provisinn on how to interpret the tem1 ··supply." supporting 

both EPA· s conclusion that the tenn as used in the general waiver authority is 

ambiguous and its interpretation of the renn. hi at 77,437. For example. CAA 

Section 211 (c)(4)(C)(ii) provides EPA with waiver authority for ·'extreme and 

unusual fuel or fuel additive supply ci rcumstances ... which prevent the 

distribution of an adequate supply of the fuel or fuel additive to consumers." 42 

U.S.C. § 7545(c)(4)(C)(i i)(l). This provision clearly specifies, in contrast to the 
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general waiver authority, that the adequacy of supply is judged in terms of the 

availability of fuel or fuel additive to the ultimate consumer. 80 fed. Reg. at 

77,437. Likewise, CAA Section 1ll(m)(3)(C), in contrast to the general waiver 

authority. includes additional text that makes clear that EPA's waiver authority 

involves consideration of"distribution capacity," reducing the ambiguity inherent 

in the phrase "domestic supply." 41 U.S.C. § 7545(m)(3)(C)(i). EPA determined 

that these provisions underscore the ambiguity in the general waiver provision's 

broader term ''inadequate domestic supply,'' as well as support its reasonable 

interpretation of the phrase as addressing supply to the ultimate consumer. 80 Fed. 

Reg. at 77.437. 

Finally. EPA recognized that pri01· to final adoption of the EISA 

amendments. Congress had before it bills with general waiver authority language 

that would have provided for waiver in situations where there was "inadequate 

domestic supply or distribution capacity to meet the requirement:· ld. Some 

stakeholders suggested that Congress· final omission of"distribution capacity" 

suggests a more narrow interpretation of ~'supply'' to exclude distribution and 

infrastructure constraints. ~ However, with no fUJ1her cJarification from the 

legislative history as to why the provision was changed, EPA concluded that these 

prior bills did not reduce the ambiguity of the phrase "inadequate domestic 

supply." ~at 77,437-38; Edison Elec.lnst. v. EPA, 2 F.3d 438. 451 (D.C. Cir. 
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l 993) (holding t hat ''the deletion of a word or phrase in the throes of the legislative 

process does not ordinari ly constitute, without more. evidence of a specific 

legis lat ive in tent"). 

Having reasonably interpreted "supply" to include evaluation of the range of 

constraints that could result in an inadequate supply of qualifying renewable fuels 

ava ilable to the ultimate consumer, EPA next assessed whether that "supply". was 

adequate to satisfy the total renewable fuels volumes (as reduced under the 

cellulosic waiver provision). Because the ~01 4 compliance year had already 

passed, EPA concluded that the Rule could not alter the volumes of total renewable 

fuel produced and consumed that year. Id. at 77,439. 77.447. EPA therefore 

reasonably found the maximum supply of total renewable fuel avai lable for 20 14 

was equal to the volume of renewable fuel ac tually produced and used in that year. 

measured by the number of20 14 RINs generated and avai lable for compliance. ld. 

at 77,447. 

Likewise. most of the 2015 compl iance year had already passed when the 

Rule was published. The Rule could not influence renewable fuel use during the 

prior months of 20 J 5, and could not reasonably be expected to influence renevvable 

fuel use in the remaining month. Td. According ly. EPA reasonably detennined 

that the maximum supply of total renewable fuel for :2015 was equal to the number 

of RINs generated and ava i Ia hie for compliance in the part of ~0 1 5 fo r which data 
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were available, plus a projection of the supply of renewable fuel for the remainder 

of the year. lit: at 77-447-48. 

for the forward-looking 2016 tota1 renewable fuel standard, EP ;\ .... 

determined that its e aluation of ''supply'' should compare the volume obtained 

after using the cellulos ic waiver authority with the ability of the market to produce, 

distribute and use renewable fuels. in the context of a market that is responsive to 

the RFS standards. 19.:. at 77.449. To do so. EPA evaluated the maximum 

achievable total renewable fuel volume that could be made available to the 

ultimate consumer ''under real world conditions, taking into account the ability of 

the standards we set to cause a market response and result in increases in the 

supply of renewable fuels.'· ~ EPA's robust analysis considered the potential for 

growth in three broad categories of renewable fuel: ethanol. biodicscl and 

renewable diesel, and other types ofrene\vable fuels. ~ EPA ·s evaluat ion of the 

maximum achievable supply for these categories of fuels included consideration of 

a wide variety of factors that could a !Teet the supply of renewable fuel. including: 

feedstock availability: renewable fuel production capacity~ renewable fuel imports; 

renewable fuel exp011s: distribution infrastructure; refueling infrastructure 

availability; and the availabi lity ofvehicJes capable of using certain fuels and tota l 

transponation fuel use in the United States (as well as the thousands of public 

comments on these issues). ~at 77.451-5~. 
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EPA also considered the degree to which the total renewable fuel standards 

themselves could influence '"supply'· by driving investments in the renewable fuels 

market, recognizing the RFS program to be market forc ing . .!..4:. at 77.423, 77.452. 

However, EPA noted that the total renewable fuel standard is limited in its ability 

to d rive the renewable fuels market because it is issued on an annual basis 

immediately prior to the compliance year, and the total renewable standard itself 

does not specify use of any particular form or type of renewable fuel. I d. at 

77.452-53. It therefore takes time for the many actors in the market to sort out 

investment decisions and to implement those decis ions based on the annual 

standards. !fL. Moreover. many of these investment and implementation decisions 

are outside of the control of obligated pa1ties, further limiting the short-term 

impact of the standards. !i;L 

This limitation is evident from past annual standards. For example, EPA did 

not propose to lower the total renewable fuel volume in ~0 13. lfl at 77.453-54. 

The market. therefore. could have reasonably antic ipated that EPA would maintain 

the 2013 volume target. which the Agency di d_ I d. at 77.454. Nonetheless. rhe 

supply of renewable fue l available to the ultimate consumt!r in 2013 did not grow 

sufficiently to achieve the volume target. indicating that despi te the market-dri ving 

effec t of the RFS standards. the market was constrained from achieving the 

47 



USCA Case ff16-1005 Document #1651336 Filed· 12/lS/2016 Pdge 63 of 165 

statutory volumes set by Congress. n l.!i Based in part on this experience with past 

annual standards, EPA reasonably cone luded that it could not simply rely on the 

statutory standards alone to drive the market to achieve those standards, requi ring a 

more comprehensive eval uation of the possible constraints on supply. ld. 

Finally. as it had done under the cellulosic waiver provision, EPA 

considered the bank of carryover RlNs available to obligated parties in determining 

whether and how to use the general waiver authority. Id. at 77,484. The Agency 

concluded that the ambiguous term ·'supply" itself should not be interpreted to 

include carryover RINs, but rather only the actual volume of renewable fuel 

available each year. !il However, EPA determined that it can. and should. 

consider the availability of carryover RINs in determining whether to exercise its 

discretion under the general waiver provision. & EPA found that a smaller 

number of carryover IUNs were available to comply with the standards as 

compared to prior years. _ut at 77.485. Given the importance of carryover RINs 

not just to individual compliance flexibility but also to the operability of the RfS 

program as a whole, EPA detennined that it would not assume a drawdown on the 

bank of carryover RINs in order ro avoid using its general waiver authority to 

1 ~ Compliance with the 2013 total renewable standard was possible through the 
col lective use by obligated part ies of carryover RINs. 80 Fed. Reg. at 77.486. 
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reduce the total renewable fuel applicable volumes in 20 14. JO 15. and 2016. ld. at 

77.483-84. 

Based on this thorough and well-explained analysis, EPA reasonably 

concluded that it would lower the statut01y volumes of total renewable fuel for all 

three compl iance years beyond reductions to those volumes made under the 

cellulosic waiver provision. The ACEJ Petitioners mount several challenges to 

EPA's reasonable interpretat ion of the tetm .. inadequate domestic supply'' and its 

use of the general waiver authority. Forthe reasons discussed below. those 

challenges should be rejected. 

i. EPA's interpretation of ••supply" is reasonable and should be 
upheld under C hevron s tep two. 

Petitioners challenge EPA's interpretation of the term ··supply.'' They argue 

that the term '·supply'' must mean only the amount of biofuel available through 

production or import for a given compliance year. and cannot reflect any 

consideration of limits on the ability of the marketplace to distribute those fuels or 

for consumers to use them as transportation fuel. ACEI Br. 12. However, nothing 

in the statutory language compels th is interpretation of supply, and, in fact such an 

interpretation would undermine the purposes of the RFS program. 

EPA's interpretation of the general ·waiver provision is evaluated under the 

framework of Chevron U.S.A., [nc. v. Natural Resources Defense Council, Inc., 

467 U.S. 837 ( 1984 ). Under Chevron step one, the Cout1 inquires whether 

49 



USCA Case #16-1005 Document #1651336 ned: 12/15/2016 Page 65 of 165 

Congress has directly spoken to the precise question at issue," 46 7 U.S. at 84:2, and 

if so, whether it has unambiguously foreclosed the agency's statutory 

interpretation. Sierra Club v. EPA. 536 F.3d 673,6 77 (D.C. Cir . .:200g). In 

evaluating this question. the Court may consider traditional tools of statutory 

construction, including the entire text. structure, and purpose of the statute. 

Catawba Cnty. v. EPA, 57 1 F.3d 20, 35 (D.C. Cir. 2009). Here, the text, structure. 

and purpose of the statute not only demonstrate that the term "suppl i ' is 

ambiguous. but also support EPA ·s reasonable interpretation of that term. 

First. the text of the statute is, on its face. ambiguous. Congress provides no 

definition of"supplt' in the statute. Nor does it provide guidance as to how to 

measure whether ''supply" is "inadequate·· in order for EPA to. in its discretion. 

exercise the general waiver authority. {n addit ion, as explained by the Agency. lhe 

common understanding of the term supply- "an amount of a resource or product 

that is available for usc by the person or place at issue"- does not resolve the 

ambiguity of the tem1. 80 Fed. Reg. at 77.435. Various parties interact across 

several industries in the RFS program to .. supply" products to different marker 

participants to ensure that renewable fuel is used in transportation fuel. ~ 

Neither the statute nor the ordinary usage of "supply'' provide an unambiguous 

directive as to where in this process "inadequate domestic supply'' must be 

assessed under the general waiver provision. I d. 
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This ambiguity is further evidenced by the text of other waiver provisions in 

the C AA. As discussed above, other waiver provisions in the Act provide more 

specific guidance on what EPA must consider in dctenn ining "supply'· of 

n:newable fuels, each offering a definition of "supply'' that is different in scope 

from other provisions. See 42 U.S.C. § 7545(k)(6): id. 9 7545(c)(4)(C)(ii)~ id. 

§ 7545(m)(3)(C). These provisions underscore the ambiguity in the general waiver 

provision ·s broader term " inadequate domestic supply," and indicate a 

Congressional intent to leave these questions to EPA's discretion and expertise. 

Catawba. 571 F.3d at 35-36. 

Moreover. other provisions of the statute and the purposes oft he Act directly 

contradict Petitioners' contention that "supply'' must unambiguously mean only the 

capacity ofbiofuels to be produced or impo11ed to the United States. ACEI Br. 12. 

The statute's text defines qualifying renewable fuels in terms of use- not 

production-requiring that the fuels be "used to replace or reduce the quantity of 

fossil fuel present in transportation fuel." 42 U.S.C. ~ 7545(o)(1 )(J) (emphasis 

added); see also hi~ 7454(o)(l )(A). Contrary to Peti tioners' ''paper" analogy. 

ACEI Br. 15- I 6, EPA does not interpret this text to mean that renewable fuels do 

not exist until they are used. but that renewable fuels do not fulfill the purposes of 

the Act unt il they serve as replacements for fossil fuels present in transpot1ation 

fue ls. 80 Fed. Reg. at 77.435 & n.33. Moreover. the central ambiguity faced by 

51 



USCA Case #16-lOOo Document #1651336 Filed: 12/15/2016 Page 67 of 165 

EPA in interpreting "supply'·- namcly, supply of renewable fuels to whom-is 

ignored by Petitioners· ana logy. 

Likewise, the purposes of the statute do not support Petitioners· nan·ow 

interpretat ion, and instead support EPA's reasonable one. The RFS program was 

not enacted simply to increase production and impon o f biofue ls: rather. the 

purpose of the program is to ensure the use of renewable fuels as a replacement for 

fossil fuels present in transportation fuels. Petitioners· narrow definition of 

··supply'' imp1ies that so long as biofuels can be produced in a given year, EPA 

must require that obligated parties obtain a corresponding number of RINs

regardless of whether the biofuels could be used by consumers for transportation 

purposes. Under this approach. for example. EPA would be required to treal as 

pan of the ''supply'' of renewable fuel s all biogas-clerived fuels thai theoretically 

could be used in a vehicle. notwithstanding the very limited number of vehicles 

capable of using such fuel, and the fact that a majority of biogas is used for non

transportation purposes. Such an interpretation not only fails to promote the 

purposes of the statute. but could potentially impose large compliance costs on 

obligated parties with no COITesponding increase in the use of renewable fuels. 

contrary to the purposes of the Act. 

Petitioners· remaining arguments concerning the interpretation of the term 

.. supply'· are also without merit. Petitioners argue that EPA's interpretation 

52 



USCA Case #16-1005 Document #1651336 f-iled · 12/15/2016 Page 68 of 16~ 

amounts to a foc us on ··demand" rather than '·supply." contrary to the text of the 

statute. ACEI Br. 13. This simpl istic character ization, however. ignores the forces 

at work in a dynamic renewable fuels market. In inte rpreting "supply:· EPA 

considered factors such as physical limitations in infrastructure to provide cetiain 

renewable fuels to consumers. and the abi lity of veh icles to use renewable fuels. 

80 Fed. Reg. at 77.438. To be sure, these factors do reflect the impact of consumer 

preference in, for example. the availability of vehicles that can legally use ceti ain 

types of renewable fue ls . .14: But to dismiss these factors as merely "demand." 

glosses over the complexities of the fuels production and distribution system in 

favor of an overly simplistic labeL and disregards real constraints on the ultimate 

use of renewable fuels. 

Nor does EPA· s interpretation of ·'supply'' ignore or undenn ine the 

market-drivinQ intent of the statute. as Petitioners contend . ACEl Br. 18. EPA .,_ 

accounts for, and relies on, the responsiveness of the market to its standards when 

dettrmining the •·supply" of renewable fuels. 80 Fed. Reg. at 77.449. Tn 

determining whether to use its general waiver authority for the forward-looking 

.:!016 volume. EPA considered the ""m aximum supply lofrenewable fuels j that can 

reasonably be expected to be produced and consumed by a market that is 

responsive to the RFS standards.'' ML_ at 77.426. The Agency also explicitly 
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considered the abi lity of the standards to overcome market constraints. ~at 

77 A 52-54. 

Petitioners· insistence that "supply'' must mean only the capacity to produce 

or else ··entrench '. constraints on distribution and usc is grounded in the mistaken 

assumption that the power of the standards to drive the market is limitless. As 

EPA explained, the annual standards have a limited abi lity to increase the use of 

renewable fuel s quickly because of the time required for the market to respond to 

the standards. for various actors to make investment decisions. and for those 

investment decisions to be implemented. ld. at 77.453. Increasing the supp1y of 

renewable fuels requires actions by market participants not directly regulated by 

the RFS program (such as retail station owners), further complicat ing the abi lity of 

the annual standards to increase the supply of renewable fuels in a single year. ld. 

In recognizing this limited abi li ty, EPA is not active ly ·'manag[ing] growth," as 

::,uggested by the ACEI Petitioners. ACEJ Br. 19. Rather, EPA's interpretation of 

supply reasonably re flects ·'the potential for growth., under the RFS program. 

whi le also rationally recognizing ··potential challenges on growth" that simply 

cannot be overcome in the short term. 80 Fed. Reg. at 77.453. For EPA to refuse 

to waive the statutory standards in the face of these challenges would be 

unreasonable. and would ignore the limited ability of the standards. and the limited 

ability of obligated parties alone. to influence the market. 
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Furthennore. EPA ·s approach does not disregard the intended grow1h in 

renewable fue ls set forth by Congress in the statute, nor does it ''nul lify" the 

statutory targets. ACEI Br. 22. While the total renewable fuel volumes are lower 

than those set forth in the statute. those volumes still reflect annual increases. 80 

Fed. Reg. 77.422. Nor is EPA exercis ing an "ancillary" provision of the statute to 

lower the volumes. ACEl Br. 21. Congress expressly authorized EPA to lower the 

statut01y volumes of renewable fue l under its waiver authorities. 42 U .S.C. 

§ 7545(o)(7). Petitioners' suggestion that EPA undermines Congressional intent 

by exercising the very authority authodzed by Congress is merit less. 

EPA ·s interpretation of"'supply'' is also consistent wi th its prior statements 

that it would waive the applicable volumes in only limited c ircumstances. D 80 

Fed. Reg. at 77,427 ( .. We are using the waiver authorities in a limited way that 

reflects our understanding of how to reconcile real marketplace constraints with 

Congress' intent to cause growth in renewable fuel use over time ... }. Contrary to 

Petitioners' suggestion, EPA did not interpret the tcnn "supply'' when it set the 

:::!011 standards. 75 Fed. Reg. 76.790.76,803 (Dec. 9. 2010) (noting that .. [n]o 

commenter .. raised the issue). And, in any event, the Agency has rejected the 

suggestion that the 20 I 1 biomass-based diesel standard should be waived based on 

13 EPA· s past statements c ited by Petitioners discuss the ''severe harm .. prong of 
the genera l waiver authority, not '·inadequate domestic supply." 73 Fed. Reg. 
47.168,47,171 (Aug. 13. 2008); ACEI Br. 18. 
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what consumption would be ·'in the absence of a (RFS] mandate," 1.4.: at 76.801-

consistent with the Agency's express consideradon of the market-forcing impact of 

the standards in setting the 1016 total renewable fuel volume. ~0 Fed. Reg. at 

77.449. 

Petitioners further contend that EPA's definition of"supply" is improper 

because it undermines the market certainty provided by the statutory volumes. 

ACEI Br. 22. While it is true that EPA's consideration of its waiver authorities can 

potentially reduce the statutory volumes each year. th is is a function of, not 

contrary to. the statutory structure. The statute specifically authorizes EPA to 

consider, and, if appropriate. exercise its waiver authorities. at its discretion. 42 

U.S.C. ~ 7545(o)(7). Simply because the volumes may change does not render 

EPA· s exercise of its waiver authorities arbitrary. Moreover. the rigid application 

of the volume targets despite the fact that those fuels cannot be used by the 

consumer would not only fail to promote the goals of the program, but would 

undermine market certainty. To mandate volumes of renewable fuels that cannot 

be achieved could lead to RlN-deficits. non-compliance, or post-Rule waiver 

petitions. eroding the certainty of standards based on the statute. 80 Fed. Reg. at 

77.453: EPA-HQ-OAR-20 15-0 I I 1-3671 at 5 1, JA_. 

Finally, contrary to Petitioners' argument, EPA' s interpretation of"supply'. 

does not render meaningless EPA ·s ability to waive the statute on the basjs of 
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severe harm to the economy. ACEI Br. 15. Jn considering the severe economic 

harm standard. EPA has. in the past, considered harms such as the impact of the 

RFS program on com prices. the livestock industry. and food prices. 73 Fed. Reg. 

at 47.17 1. A finding under the general waiver authority that the statutory volumes 

cannot be achieved due to constraints within the transportation fuels market does 

not inevitabJy encompass a finding of these types of harms as well . For all of these 

reasons, EPA· s interpretation of the ambiguous term ''supply" is reasonable, and 

should be upheld under Chevron . 

11. EPA properly considered "carryover RJNs'' in exercising its 
general waiver authority. 

Petitioners further argue that EPA improperly ignored canyover RINs in 

exercising its general waiver authori ty. To the contrary. EPA reasonably 

considered. but rejected. setting requi rements that would mandate depletion of the 

bank of carryover RINs. 

In the Rule. EPA considered the extent to which available carryover RI Ns 

should influence its assessment of whether to reduce total renewable fue l volumes 

based on "inadequate domestic supply.'' EPA determined that phrase should be 

interpreted to include only a consideration of actual renewable fuel projected to be 

uppJied to consumers in the relevant compliance year. but that the availabil ity of 

carryover RINs would appropriately be considered by the Agency in exercising its 
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discretion to waive or not waive the volumes when an inadequate supply is found 

to exist. 80 Fed. Reg. at 77.484-85 . 

This interpretation is reasonable and consistent with its treatment of the term 

''supply.'· As discussed above. supra Part I.B.i. , the term .. supply .. is ambiguous. 

and nothing in the statute requires that carryover RlNs be considered as part of 

''supply"' or whether that supply is "inadequate.·· JiL at 77.484. Faced with this 

ambiguity. EPA reasonably concluded that carryover RlNs should not be included 

in its assessment of the •·supply"' available to consumers in a given compliance 

year. fd. The Agency explained that. because the focus of the annual standards is 

"on increasing the amount of renewable fuel used in the transponation sector" each 

year. it would be appropriate to interpret "supply" to refer only to actual renewable 

fuel levels generated and avai lable for use in the cutTent compliance year, not past-

year catTyover RIN~. 1.1. 

Moreover. EPA properly found that to interpret the term otherwise would 

result in the complete elimination of the carryover RTN bank in a !'hot1 time period. 

I d. Such a result would undennine the compliance flexibility inherent in the credit 

trading program manda1ed by the Act. 14 as well as eliminate benefits to the 

, .. Contrary to Petitioners' contention, the fact that other mechanisms and waiver 
authorities provide compliance fl exibil ity docs not undermine the reasonable 
conclusion that carryover RJNs are also important for compliance flexibility. and 
worth retaining. ACEI Br. 30. 
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program as a whole- such as the increased liquidity in the RfN market- provided 

by the availability of carryover RINs. !sL; 42 U.S.C. § 7545(o)(5). 

However, EPA did not ''ignore" carryover RINs in considering whether to 

lower the volumes. ACE! Br. 28. EPA explained that when an inadequate 

domestic supply is found to exist, the statute provides the Agency with discretion 

over whether or not to issue a waiver, and that EPA would consider the avaiJability 

of carryover RfNs in determining the extent to which it should exercise that 

discretion. ~at 77.484; see Monroe Energy, 750 F.Jd at 916 (upholding EPA 

decision to consider canyover RTNs in deciding whether to exercise discretion to 

reduce advanced biofuel and total renewable fuel volumes under the cellulosic 

waiver authority). Thus, EPA reasonably determined that carryover RTNs are 

relevant not to whether EPA can issue a waiver on the basis of inadequate 

domestic supply, but to whether it should do so. 80 Fed. Reg. at 77.484. In this 

case, EPA reasonably determined that. because of the smaller RJN bank as 

compared to prior years. the importance of the bank for compliance flexibility, and 

the importance of the bank for the operabil ity of the program as a whole. it would 

not set the volume requirements at levels that would intentionally result in a 

drawdown of the bank of canyover RlNs . .!..9..: at 77.483-84. 

Petitioners erroneous ly state that, in undertaking this analysis. EPA 

"'identified no basis" for assuming that obligated pat1ies would. in fact, collect ively 
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retain the bank of canyover RlNs for compliance Oexibil ity, rather than use them 

to meet the standards. In fact. EPA addressed this very concern in the Rule. 14.: at 

77.486. EPA recognized the potential for individual obligated parties to comply 

with the standards through retirement o[ carryover RINs, rather than investing in 

effor1s to increase biofuel supply. ~ However, the Agency concluded that. in 

light of the importance of carryover RlNs in providing compliance flexibility. 

obi igated parties as a whole would be unlikely to deplete the collective bank of 

canyover RfNs simply to delay purchasing curTent-year RTNs that would lead to 

needed production and infrastructure investments. 14: 

EPA rationally grounded this conclusion on its experience in 2013. ld. That 

year, 1.4 billion carryover RJNs- represent ing the gap between available 

renewable fuels and the 20 l J standards· cou ld have been used for compliance. 

!.!L Nevertheless, and despite high RJN prices that year. EPA concluded that 

obligated par1ies were not avoiding needed investments to comply with the 

standards and estimated that only 800 million carryover RlNs were used. ld. 

Moreover, contrary to Petitioners· argument. EPA's process in deciding not 

to set the 2014, 2015, and 20 I 6 standards so as to intentionally draw down the 

bank of carryover RINs was not •·inscrutab[le)." ACEl Br. 31-32. EPA 

thoroughly discusses its decision-making process in the record. As it has for past 

years, see Monroe Energv. 750 F.3d at 916, EPA estimated the amount of available 
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carryover RJNs in the Rule. For 2014-2016. EPA calculated that. at most, 1.74 

billion carryover RINs would be available for compliance. 80 Fed. Reg. at 77,485. 

If these carryover RlNs were used as a basis to retain the statutory volumes for 

:?014 and 2015- the compliance years that have already passed-at most only 0.1 

bill ion carryover RINs would be available for 2016. less than one percent of the 

:?0 16 volume target and insufficient to provide compliance flexibility and R1N 

market liquidity. Td. 

Even if the I. 74 billion carryover RlNs were not drawn down in 2014 and 

:?0 15. EPA further explained that those RlNs would represent just 8 percent of the 

statutory volume for 2016. hL 1 n contrast. in ::!0 13-a year where EPA did not 

lower the statutory volumes based. in part. on the availabi lity ofcan-yover RlNs

carryover RJNs represented 16 percent of that year"s total renewable fuel 

applicable volume. ~ Because of the relativity small number of canyover RINs 

avai lable as compared to the final volumes for 2014-::!016. EPA determined that it 

would not set the standards so as to intentionally draw down the carryover RIN 

bank. ld. EPA fu11her stated that it expects to evaluate this issue in a similar 

manner each year in its annual rulemakings. in light of updated data on carryover 

RlNs . .lit at 77,486. EPA ·s exercise of its discretion and judgment in this regard 

was reasonable and transparent, based on EPA's experience and technical 

expertise, and should be accorded deference. 
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iii. EPA's approach in setting the 20 14 a nd 2015 total renewable fuel 
r equirements was reasonable and consistent w ith its genera l 
waiver author ity. 

Pe1i tioners also challenge EPA· s use of the general waiver authority to 

reduce the total renewable fuel volume requirements for 2014 and 2015-

compliance years that had passed or near1 y passed when the Rule was issued. 

Petitioners claim that EPA's decision 10 lower the statutory volumes to represent 

the amount of RINs available for compliance in those years is impermissibly based 

only on the agency's delay in issuing the standards. ACEI Sr. ~5-17. Yet. EPA's 

use ofthe general waiver authority in 1014 and ~015 is consistent with its 

interpretation of"supply'' and reasonable under the Court's precedent addressing 

application of the R FS where there has been delay. EPA's dete1minatinn of the 

2014 and 201) volumes should be upheld. 

EPA did not base its reduction of the 2014 and 2015 volumes solely on 

.. delay.'' ACEI Br. 26. Although the 2014 and 2015 compliance years represent a 

unique situation because those years had passed or nearly passed by the time the 

Rule was published, the Agency·s reduction of the volumes is consistent across all 

years- EPA, in ils discretion. reduced volumes of advanced biofuels using the 

cellulosic waiver authority only~ applied the same volume reduction to total 

renewable fuels using that authority~ and then lowered total renewable fuel 

volumes by an add itional increment based on an assessment of inadequate 
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domestic supply. 80 Fed. R eg. at 77,439. For past compliance years, because the 

standards could no longer intluence the market for renewable fuels. EPA's 

assessment of"supply .. was necessarily limited to the volumes of renewable fuel 

actually used. ~at 77,440. 

As discussed above. supra Part I.A.ii. EPA ·s reasonable approach is 

supp011ed by the Court's precedent regarding retroactive application of the 

renewable fuel standards and consistent with EPA's past practice. T n determining 

the .:?0 14 and 20 15 total renewable volume requirements. EPA concluded that the 

most appropriate way to balance its statutory obligation to issue renewable fuel 

standards against the burden of retroactive appl ication on obligated parties was to 

set the volumes as equal to the number ofRJNs generated in those years that were 

ava ilable for compliance. N PRA. 630 F.3d at 166. 

Contrary to Petitioners' assertion. EPA· s past decisions to retain the 

statutory volumes, even in the face of substantial delay. are distinguishable from 

the distinctive challenges presented in the Rule. ACE I Br. 16-27. EPA. in its 2010 

rulemaking implement ing the ELSA amend ments. set the 20 I 0 percentage 

standards for cellulosic biofuel. advanced biofuel, biomass-based dieseL and total 

renewable fuel. N PRA. 630 F.3d at 151. Because EPA missed the statutory 

deadline for promulgating the EISA regulations and setting the 2009 standards. the 

20 I 0 rule combined the :2009 and 20 I 0 statutory volumes of biomass-based diesel 
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in deriving the biomass-based diesel percentage standard_ & The Court upheld 

EPA· s late application of the 2009 standards even where the 2009 com pi iance year 

had completely passed because EPA had provided advance notice in 2008 that 

EPA would nol meet its deadline for promulgating the 2009 standard. wou ld 

combine the full 2009 and 2010 requirement, and would allow 2008 RTNs to be 

used to meet this combined requirement. Id. at 149. In contrast. here. EPA did not 

prm ide advance notice that it intended to implement the full total renewable fuel 

volumes for 2014 and 2015, and did not provide notice that it may combine the 

volumes or permit unique compliance options, weighing against retroactive 

application. in this case. of the fu ll volumes provided for in the statute. See id_ 

For these reasons. F.PA ~s approach to setting the 2014 and 20 J 5 

requirements was con.c;istent \Vith its rational interpretation of"'supply." and 

represents a reasonable balance of EPA ·s duty to promote the purposes ofthe 

statute against the burden on obligated parties resulting from it'i delay in issuing 

the standards. NPRA. 630 F.3d at 166. 

U. THE METHODOLOGY USED BY EPA TO SET THE 2016 TOTAL 
RENEWABLE FUEL AND ADVANCED BJOFUEL STANDARDS 
WAS REASONABLE. 

The ACEl Petitioners and NBB challenge specific addit ional aspects of 

EPA's methodology used to calculate the :2016 advanced biofuel and total 

renewable fuel standards. However, as discussed below. the record demonstrates 
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that EPA adequately considered the issue!> raised by the AC[l Petitioners and 

NBB. and reasonably reduced the volumes using its waiver authori ties. EPA's 

methodological judgments are thorough. wel l- founded and should be upheld. 

panicularly gin·n their technical nature. Mi\S. Comm·n on En\-11. Oual itv. 790 

F.Jd at 150. 

A. EPA reasonably exercised its technical judgment in setting the 
2016 advanced biofuel standard. 

As discussed above. supra Part l.A, in considering the extent to which it 

should reduce the statutory vol umes of advanced biofuel under the cellulosic 

waiver authority, EPA calculated the vol ume_ of advanced biofuels that were 

.. reasonably attainable .. for the 2016 compliance year. 80 Fed. Reg. at 77.476. 

LPA detennined that 3.6 1 billion gallons were reasonabl) attainable. and therefore 

lowered the applicable\ olume (7.~5 bi llion g<JI Ions ) to that amount. & at 77.479. 

NBB advances three challenges to tht:' process EPA used to reach the 

required advanced biofucl volume. NBB Br. 2 1-26. First, N813 argues that EPA 

art iculates no clear standard for setting advanced biofuel volumes, which allegedly 

impermissihl) increased market uncertainty. lQ.;_ 2 1 -~:?. Second, i'J I3l3 contends 

that EPA improperly estimated volumes of imported sugarcane ethanol. lQ.;, 1~-13. 

Finally, NBB contends that EPA ignored evidence that the volumes of biomass-

based dieseL impm1ed ad\ anced biofuels. and total advanced biofucls could be 

higher, includjng e\.- idence that industry can O\>ercome infrastructure con~traints 
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considered by FPA. ~ 21-:~6. However, EPA's robust analysis of these issues is 

reasonable, and the advanced biofuel volume set by EPA should be upheld. 

First. EPA's approach in evaluating .. reasonably attainable'' levels of 

advanced biofuels was thoroughly described in the Rule. As discussed above, EPA 

has broad discretion to lower advanced biofuel volumes under the cellulosic waiver 

provision. Supra Part LA. Jn exercising thi s discretion, EPA determined that it 

should allow '"reasonably attainable'' volumes of advanced biofuels to fill the gap 

presented by the shonfall of cellulosic biofuels. 80 Fed. Reg. at 77,4 76. In 

determining whether the volumes were reasonably attainable, EPA stated that it 

would look to such factors as "production, import, distribution and consumption 

constraints associated with these fuels.'' and specificaJiy discussed pertinent ractors 

for different fuels in its analysis. Id. at 77,476-79. EPA abo explained that. in 

assessing "reasonably attainable" volumes, il was not required. and did not intend. 

to necessarily identify the maximum volumes of advanced biofuels that could be 

used in 2016. llL at 77.476 n.l~9. This approach. and EPA's associated analysis 

for ~0 16, provides ample ··guidance to the industry as to how future volumes will 

be set." NBB Br. 21. 

Second. EPA properly estimated volumes of imp01ted sugarcane ethanol. a 

primary source of advanced biofuel. Relying on record and extra-record evidence. 

NBB argues that EPA ignored estimates of increases in sugarcane impo11s and 
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improperly relied on data regarding imports for years that the renewable fuel 

standards were not in place (2014 and 2015). NBB Br. 22. In fact. EPA 

reasonably considered past data on imports and the considerable uncertainty in 

estimating :fi.1ture impm1s in concluding that .200 million gallons was a reasonahly 

attainable volume for 1016. 80 Fed. Reg. at 77,4 76-78. Specifically, EPA noted 

that impotis ranged from relative highs of 680 million ga llons in 2006 and 435 

million gallons in 2013 to more recent lows of only 64 and 55 million gallons in 

1014 and 2015, with the average over the last ten years at 300 million gallons. fd. 

a l 77.478. 

NBS argues that the lower estimates of imports in 2014 and 2015 are 

attributable only to the fact that there were no RFS standards set by the Agency 

Juring those compl iance yc<~rs. NBB Br. 21. Y ct, the Agency explained that a 

number of factors outs ide the influence of the RFS program appear to have 

affected the level of imports. including varying rates of gasoline consumption in 

Brazil and vary ing contributions of the sugarcane crop to sugar production 

depending on the market price for sugar. Id. at 77,478. In fact, the highest impo11 

levels on record (for 2006) precede implementation of the RFS advanced biofuel 

requirement in 2010. Td. Taking these factors into account. EPA reasonably 

exercised its judgment to determine that 200 million gallons of sugarcane ethanol 

would be reasonab]y attainable. ld. This Cout1 has upheld a similar exercise o f 
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EPA ·sjudgment in challenges to past renewable fuel standards. APL 706 F.3d al 

481. 

Likewise, the record provides ample support for EPA's determination of the 

reasonably attainable volumes of biomass-based diesel. Far from '4ignoring'' U.S. 

and foreign registered biodiesel and renewable diesel capacity. EPA considered 

and analyzed not only these factors but a number of others important to assessing 

the reasonably attainable volumes of advanced biodiesel and renewable diesel. 15 

80 Fed. Reg. at 77.467-68. 77.478. 

NBB also jncorrectly states that EPA did not explain how the Agency 

detem1ined that 400 million gallons of its :2016 estimate ofbiodiesel and renewable 

diesel volume should be considered conventional (i.e .. non-advanced) rather than 

advanced biofuel. NBB Br. ~4. In the Rule. EPA noted that renewable diesel 

faces fewer distribution constraints than other biofuels. and that. therefore. demand 

for renewable diesel is likely to increasc. 1
{1 80 Fed. Reg. at 77A78. EPA further 

noted that imports of renewable diesel have increased in recent years. I d. Since 

much of the growing imported volumes of renewable diesel qualifies as 

15As explained in EPA ·s opposition to NBB 's motion to supplement the record. 
extra-record docu1T1ents cited by NBB to address this analysis are not properly paii 
of the record under review, and should be disregarded. Doc. No. 1637:240. 

In Increasing renewable diesel supply in the time period 201 1-1015 is depicted 
graphically in the Rule. 80 Fed. Reg. 77.465 Figure TI.E.3- l. 
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conventional rather than advanced biofuel, EPA concluded that conventional 

renewable diesel would •·continue to be an important source of renewable fuel used 

in the United States." ~ 

In addi tion. despite EPA's projection that 400 million gal lons of the tota12.5 

gallons of renewable diesel and biodiesel supply would not qualify as advanced 

biofueL the 1016 advanced biofuel volume still represents an increase of about 370 

mill ion gallons from that supplied in :20 15. which is greater than the annual 

increase that occurred over the previous two years. ld. Contrary to NBB·s 

argument. therefore. EPA adequately explained its reasoning on this issue. and 

EPA's fi nal10 16 advanced biofuel volume requirement continues to incentivize 

increased production and import of advanced biofuel as intended by the statute. 1Q., 

Finally, EPA ·s thorough analysis of the constraints on the use of biodiesel 

and renewable fuels supports its assessment of reasonably attainable volumes of 

advanced biofuel. I d. at 77,4 70-7 I . ·1 he record evidence cited by NBB docs not 

undercut this analysis. For example. NBB argues that there are no limitations on 

usi ng blended fuels with a high content ofbiodiesel. including B J 00. and that the 

record shows instances where biodiesel blends of B I I. B I 5. and 820 are being 

used. 1 ~ NBB Br. 25. NBB also argues that EPA improperly considered the 

,., B I 00 is fuel containing 100% biodiesel. B II. B 15, and 8 20 represent blended 
diesel fuels with I I %, 15%. and 20% biodiesel content, respectively. 

69 



USCA Case tt16-1005 Document #1651336 Filed 12/15/2016 Page 85 of 165 

potential for increased imports from Argenti na. !fL. at :24. Yet, the record re\eals 

that EPA properly included rhese considerations in its approach to evaluating 

limiting factors on total biodiesel and renewable diesel use} 80 Fed. Reg. at 

77.471 -72 (discuss ing constraims on the use of higher blends of biodicsel); ld. at 

77,467-70 (discussing imp011s ofbiodiesel from Argentina) but nevet1heless 

ultimately concluded that the use of biodiesel and renewable diesel was 

constrained by a variety of factors. 1s:l at 77.465-75. NBB's complaints about how 

EPA addressed these factors. and NEB's rel iance on several extra-record 

documents in support, does not warrant setting aside EPA's thorough analysis and 

technical judgment evaluating these factors. even if these factors could support a 

different estimate of advanced biofuels. See Mississippi v. 1:-: PA. 744 F.3d 1334, 

1349 (D.C. Cir. 20 13 ). 

In sho11. EPA· s thorough assessment of reasonably attainable volumes of 

advanced biofuels proYides a more than adequate explanation of FPA 's decision. 

EPA considered all of the data and issues raised by NBB that were properly in the 

record, as well as a number of other factors. and on that basis aniculated a "rational 

connection betvveen the facts found and the choice made." State FamL 463 U.S. at 

43. 
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B. EPA reasonably evaluated E85 in sett ing the 2016 total renewable 
fuel standa rd. 

The ACEJ Petitioners contend that the 2016 total renewable fuel volume. 

calculated by EPA as 18.1 1 bill ion gallons, is arbitrary and capricious. 

Specifically, they argue that one component of EPA's calculation-that the 

maximum achievable supply of E85, a high-ethanol-content fuel, is 200 mi Ilion 

gallons-was not adequately explained in the record. ACEI Br. 32-36. This 

argument lacks merit. 

In calculating the maximum achievable E85 volume. EPA evaluated cetiain 

limiting factors on the availabil ity of E85 for use by consumers. For example. 

EPA determined that E85 is only offered at about :Z% of retail stations nationwide. 

and it can only be used in a limi ted number of''flex fuel vehicles" specially 

des igned to accommodate this fuel type. 80 Fed. Reg. at 77.460, 77 ..+81 . 

EPA additionally determined that the supply of E85 to consumers is 

affected. in part. by the price discount for [85 compared to the more widely 

availab le E IO. Jil at 77.464. A price discount relative to I 10 is needed to increase 

the supply ofE85. because, on average, E85 contains 22% less energy. and 

therefore provides 22% fewer miles per gallon than a comparable volume of E 10. 

ld. at 77A6 1. Based on an analysis of past data as well as its own j udgment 

regarding the poss ible impact of the RFS standards. EPA estimated an average 

nationwide E85 price discount of :!2%. representing the "energy-parity" price 
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point. as the most likely max imum val ue that could be attained by a market 

responsive to the RFS standards in 2016. Id . at 77.464. Petitioners argue that the 

22% discount figur~ calculated by hPA was not adequately explained in the record, 

and too low. 

Contrary to this assertion. EPA provided a detailed evaluation ofhistoric 

price discounts in the Rule, and appropriately used its judgment. grounded in 

historic data, to estimate the maximum achievable price discount of E85 in 20 16 

To derive the 22% discount fi gure, EPA considered the 2014 nationwide average 

discount ( 17.5%). monthly discount data from five states. and other studies 

evaluating E85 discounts. ~at 77.46 1; EPA-HQ-OAR-2015-01 1 l-3666, JA_. 

EPA noted that ·'very few" of the months for which data were available showed an 

average E85 price discount greater than the energy parity leveL EPA- HQ-0AR-

20 l5-0l ll -3666 at 8. 13.25-35, JA_ . EP/\ then used its judgment to assess the 

E85 discount rate that could be accomplished under the influence of the 2016 

renewable fuel standards. 80 Fed. Reg. al 77.464. Al though EPA's analysis did 

not use a precise fonnula in calculating the ::?~% discount rate. EPA projected a 

larger E85 price discount than reflected in past data, based on EPA's judgment 

regarding the growth that is possible under the influence of the RFS standards. ]iL 

Far from providing ·'no explanation'~ of this analysis, ACEl Br. 34, 

therefore. EPA performed a robust evaluation grounded in past data. and 
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Petitioners provide no alternative analysis that it believes EPA should have 

undertaken. To the extent that Petitioners prefer a more exactjng quantitative 

analys is, such an analysis is not required tor EPA 's determination to be upheld. 

A Pt, 706 F.3d at 481 . 

Petitioners would have EPA ignore past data in arguing that a higher 

discount rate is available under "RFS theory:· ACEI Br. 34. Under the ir anaJysis. 

higher RFS standards drive higher R1N prices. which have the unlimited abil ity to 

then lead to greater discounts in the price of E85 as compared toE 10. ~ Yet. as 

EPA explains in the Rule. rea lity is not so simple. 80 Fed. Reg. at 77,459-60. In 

examining past data to detem1ine wh ether or not higher RIN prices resulted in 

significantly lower E85 prices at retail. CPA conc luded that the E85 market was 

··not su ffic iently responsive to higher RfN prices to drive large increases in E85 

sales volumes.~· as Petitioners· s imp! ified theory would predict. ~at 77.459. 

Rather. EPA concluded, by analyzing data between January 2013 and July 2015, 

that only 44% of RIN-value was passed on to E85 customers in the form of lower 

prices, ind icating that higher R.J N prices do not necessarily translate to 

significantly higher E85 discounts or greatly increased E85 use . .!.fL 

Perhaps recognizing that this analys is undem1ines their simplified theory, 

Petitioners also argue that EPA's analysis of this achievable pass-through of RIN 

prices is unreasonable. They contend that EPA ·s analysis is based on data from a 
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time period when the standard "was nor binding with respect to E85"-in other 

words. dur1ng a time period where the standards were not requiring E85 use. 

ACEI Br. 35. The evidence in the record refutes this argument. First. the 

standards are never "binding" on a part icular type of renewable fuel. There is no 

E85 standard, or even ethanol standard. mandated by the statute. 

Moreover, under Petitioners' logic. only data from a time period when the 

standards were bind ing on E85 could reasonably be used by EPA in assessing the 

1016 E85 volume. Yet they argue that there has never been such a time period, 1M 

and do not. in their brief or comments to the Agency, suggest alternative data that 

EPA should refer to in assessing what price discount could reasonably be atta ined 

in 2016. 

In any event. the data undermines Petitioners' assenion that a higher 

discount rate is available during periods of time where the standards generally 

were binding. Under Petitioners· theory. the E85 discount rate should have been 

highest between August and Decem her of 20 13. ACET Br. 35 n.1 4. How~ver. the 

past data analyzed by EPA demonstrates that the discount rate was higher dw·ing 

other, ··non-binding .. periods. during which RJN prices were very low. See. e.g .. 

EPA-HQ-OAR-20 15-0 II 1-3666 at '2.6-~7 (20.3% average discount in Minnesota 

18 Petitioners assert that the RFS standards in general have only been bi nding 
between August and December 2013. and even then they were non-binding with 
respect to E85. ACEI Br. 35 n. l4. 
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from August to December 2013, compared to 21 .07°1ct average discount from June 

to October :20 I 0 ), J A_; EP /\-1 lQ-OAR-20 15-0 I 1 1-0062 at 9, Fig. 3 (showing 

very low RIN prices prior to 20 13). JA_ . 

The ACEJ Petitioners further argue that EPA failed to consider that 

competition between E85 and E 10 will exert downward pressure on E85 prices 

once the standards become bind ing. ACEl Br. 35. This argument, raised for the 

first time in litigation and not presented to EPA in comments on the proposed rule. 

should not be considered by the Court. 42 U.S.C. § 7607(d )(7)(B)~ Mexichem 

Specialty Resins. Jnc. v. EPA. 787 F.3d 544, 553 (D.C. Cir. 20 15). However, even 

if considered. the Agency's analysis in the record undennines this conclusion. As 

explained by EPA. retailers selling both E 10 and E85 are seeking to obtain 

maximum profits across sales of a ll their products, and. therefore. may nor ~et 

prices of each at competitive levels. 80 Fed. Reg. at 77.461. As EPA explained in 

the record, it is competition between different stations selling E85-compctition 

that is not yet established because of the small number of F 85 retai ler:;-that wi ll 

eventually lead to sign ificant E85 price reductions. !4: 

Finally. Petitioners· objection to I:.PA's .. demand curve .. - the relationship 

between the E85 price discount and E85 sales volumes-is irre levant to the Rule 

um.ler review. ACEI Br. 35-36. Petitioners argue that EPA unreasonably relied on 

actual data on E85 price discounts and sales volumes in determining that there 
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would be a linear increase in E85 sales at price discounts greater than energy 

parity. when a number of academic studies suggested that sales could increase in a 

greater. non-l inear. manner with these greater price discounts (making E85 a 

relative bargain to consumers beyond the energy-parity price point). Id. 

However, that aspect of EPA's analysis did not influence EPA ·s assessment oft he 

E85 sales volume in the Rule. Based on past data and consideration of the ability 

of the RFS standards to incentivize increased renewable fuel use, EPA detennined 

that the E85 price discount would be 22o/o-the energy-parity price point. The fact 

that other academic studies suggest there cou ld be a different relationship between 

the price discount and sales volume beyond this point does not undennine EPA's 

reasoned determination of the discount rate. 

In sum. EPA ·s analysis of E85 in the record was thorough, reasonable, and 

well within the agency's expertise. That the ACEI Petitioners may disagree with 

the outcome of this analysis. or would have themselves projected E85 supply 

ditTerently, does not render EPA's determination inational. See Mississippi v. 

EPA, 744 F.3d at 1349. 
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HI. EPA'S METHODOLOGY FOR PROJECTING CELLULOSIC 
BlOFUEL PRODUCTION IN 2016 WAS REASONABLE AND 
OUTCOME-NEUTRAL. 

Certain obligated pmties- API. AFPM. and Monroe Energy- argue that 

EPA overestimated cellulosic biofuel production for 2016. See Cellulosic Br. 

13-:26. These arguments are unsupported by the record. 

As discussed above, EPA's annual obligation w ith respect to cellulosic 

biofuel is to detennine the "projected volume of cel lulosic biofuel production'' for 

each year based on estimates provided by EIA and on EPA's own analysis. 42 

U.S.C. §~ 7545(o)(7XD)(i), (3)(A); Am. Petroleum lnst. v. EPA. 706 F.3d 474. 

478 (D.C. Cir. 2013) ("API''). If the projection is lower than statutory targets, EPA 

must use its cellulos ic waiver authority to lower the applicable volume of 

cellulosic biofuel for that year accordingly. 42 U.S.C. § 7545(o)(7)(D)(i). 

A. API: EPA's cellulosic biofuel predictions must aim fot· accuraC)' 
using an oulcome-neufral methodology. 

Since inception of the RFS program, the cellulosic biofuel industry has been 

gradually transitioning from research and development to commercial-scale 

facilities. but production levels. though gradually increasing. have fallen sh011 of 

statutory volumes. 80 Fed. Reg. at 77.428. T n setting the 2012 renewable fuel 

standards, EPA projected cellulosic volumes using a method that balanced 

uncertainties "with the objective of promoting growth in the industry:· APL 706 

F.3d at 4 78 (internal quotation marks omitted). Rather than attempt to project the 
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most I ikely volumes, EPA chose projections that would "provide the appropriate 

economic conditions for the cellulosic biofucl industry to grow:· !.4: (intemal 

quotation marks omined). 

In API. this Court vacated the 2012 cellulosic volume holding that the 

sratutory text did not support "EPA ·s decision to adopt a methodology in which the 

risk of overestimation is set deliberately to outweigh the risk of underestimation." 

ld. at 479, 481. Rather. the Act ''call[s) for a prediction of what wi ll actually 

happen." lil at 479. While EPA may deviate from the EIA estimate based on its 

own analysis. that supplemental analysis must use an outcome-neutral 

methodology. !iL at 478. 480. Put another way, EPA must attempt to accurately 

estimate actual cellulosic biofuel production without putting its thumb on the scale 

to overestimate or underestimate like ly production. 

B. EPA's methodolog~· for predicting 2016 cellulosic biofuel volumes 
took a "'neutral aim at accuracy." 

In developing the Rule. CPA had avai lable actual production numbers for 

recent years. In 2014, cellulosic production increa~ed substantially to 33 mil lion 

gallons. 80 Fed. Reg. at 33.106. That year, new commercial-scale cellulosic 

ethanol facilities opened. and a significant number of cellulosic RIN s were 

generated using biogas-deri ved fuels I<J through a new pathway approved that year 

1
Q The record and Petitioners refer to these fuels as "'CNG/LNG,'' which is 

compressed natural gas and liquid natural gas produced from biogas from landtllls. 
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by EPA . .lit: at 33. 106-07: 80 Fed. Reg. at 77A2X. For ~0 15. based on actual 

production through September 10 I 5 and an extrapolation of likely production for 

the remaining months. EPA projected that I 23 million gallons of cellu losic biofucl 

would be produced in 20 15. 80 Fed. Reg. at 77.426-28. The 2015 projection was 

almost a four-fold increase over 2014. and Petitioners do not challenge either the 

2014 or the 2015 volumes. 

For 20 16, EPA projected cellulosic biofuel production of230 mill ion 

ethanol-equivalent gallons. 80 fed. Reg. at 77A28. This projection is based on a 

combination of infom1ation fro m ETA ~ information received from individual 

fac ili ties about capacity. production start dates and biofuel production plans~ and 

EPA· sown engineering judgment. lfL. As part of this analysis, EPA researched all 

potential production sources by company and faci lity. including facil ities in the 

planning stages. under construction. in the conunissioning or start-up phases. and 

in production. ld. From this universe, EPA identified a subset expected to produce 

commercial vo lumes of qualifying cellulosic biofuel. exclud ing facilities that 

typ ical ly have not generated RfNs, such as those designed for research and 

Llevelopment. lfl at 77.428. EPA then developed projection ranges for each 

facility based on a number of factors. including: teclmology being used. progress 

municipa l waste-water treatment facil ity digesters. agricultural digesters, and 
separated municipal solid wasre digesters . 80 Fed. Reg. at 77.499. 
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toward construction and production goals. facility registration status, production 

volumes achieved. and other factors that could potentially impact fuel production 

and the abi lity to generate cellu losic RfNs. !fL 

EPA determined. however. that it was not possible to precisely project 

volumes for each facility. kL at 77.504-05. Moreover, because the cellulosic 

industry is still in its infancy and projecting future production volumes from any 

individual faci lity vvould involve a great deal of uncertainty. evidence did not exist 

to suggest that individual facility projections would produce more accurate results 

than a more generalized approach.20 Li. 

Instead. EPA separated them into four groups of similarly situated facil ities 

and projected the likely production from each group. lf1 at 77.505. Those four 

groups are: liquid biofuel producers who have already achieved c0mmercial-scale 

production~ liquid biofuel producers who have not yet achieved commercial-scale 

production: biogas producers who have already achieved commercial-scale 

production: and biogas producers who have not yet achieved commercial-scale 

production. !fL. at 77.505. 77.507. Biogas and liquid biofuel producers were 

assessed separately because there is very little technological risk associated with 

biogas in comparison to liquid biofuel. liL_ at 77.505. 

:u Indeed, past attempts to project individual company production had produced 
inaccurate projections. Id. at 77,505. 
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EPA then defined an aggregate likely range of production volumes for each 

group. The low end of the production range for eaL'h group was based on the most 

recent 12 months for which data was avai lable.: ' ~ at 77.503, 77.507 (2016 

method is similar to the 2015 method). To calculate the high end of the production 

range for each group, EPA stm1ed with a production estimate from each company. 

& at 77.507. EPA tested these by generating its own estimate from expected start-

llp dates, facility capacity, and. for liquid biofuel producers. an optimistic 

benchmark six-month straight-line ramp-up period from stan-up to full capacity." 

& at 77.503 n.213. The lower of these two estimates was used as the high-end 

projection for that company. lfh at 77.503-04. The high-end and \ow-end ranges 

for each company in a group were then added together to get the ranges for each 

group. & at 77.507. 

EPA explained that to account for the uncertainty in individual facility 

production, jt was appropriate to idcnti fy a spcci fie value within the range for each 

group that reflects the varying probable production associated with each group. ld. 

at 77.506. f or the group of liquid biofuel faci lities that have not achieved 

21 For faci lities that had produced nothing in the most recent 12 months for which 
data was avai lable, the low-end projection was, not surprisingly. zero. See id. at 
77.505. 

22 For facil ities generating cellulosic RJNs from biogas, EPA assumed no ramp-up 
period was necessary because the vast majority of facilities EPA considered are 
already producing biogas-derived fue ls for other purposes. I d. at 77.503 n.:? 13. 
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commercial-scale production, EPA projected production at the :!5th percentile of 

the range for that group. ~ This percentile was used in light of the uncertainties 

and significant technological risks these facilities face as they attempt to begin 

operation and ramp up to production at commercial scale and based on EPA's past 

experience in which the projections of similar cel lulosic facility operators were not 

met. Id. For liquid biofuel facilities that have already achieved commercial-scale 

production. EPA projected production at the 50th percentile of the range for that 

group. I d. This accounts for the uncenainty re lated to scale-up from the volume 

produced in the most recent 1:::! months. I d. EPA ·s method of averaging probable 

production across multiple facilities also accounts for the possibility that some 

facilities will be able to deliver the volumes they expect while others may 

experience challenges and produce at the low end. ~ 

For the group ofbiogas facilities that have not achieved commercial-scale 

production of cellulosic Rll\s, EPA projected production at the 50th percentile: for 

the biogas faci lities that have ach ieved commercial-scale production of cellu losic 

RJNs, EPA projected production at the 75th percentile of the production range for 

that group. I d. at 77.506. These are higher than the percentiles used in the 

Proposed Rule, which were at the 25th and 50th percentiles, respectively. kL EPA 

had received a number of comments about the mature state of the technology 

required to produce and co!Ject biogas, suggesting that this class of facilities 
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experience fewer uncertainties and that EPA ·s proposal had therefore 

underestimated the potential for RJN generation for biogas-dcrivcd fuels. lfl 

After taking another look at the fuel production and RfN generation history of 

these faci lit ies, including what had occurred to date in 2015, the differences in 

technology risks between liquid cellulosic biofuel production and production of 

biogas-derived fuels. and these comments, EPA determined there was a sufficient 

basis to estimate production at the higher percentiles. ld. 

As required by the Act and APL EPA used an outcome-neutral methodology 

to achieve the most accurate possible projection of cell ulosic biofuel production in 

2016. EPA reasonably chose this method based on its sound engineering j udgment 

after considering the record and relevant factors and m1iculating a "rational 

connection between the facts found and the choices made." State Fam1. 463 U.S. 

at 43; Miss. Comrn ·non Envtl. Quality. 790 F.3d at 150. 

C. Pet·itioners poin1 to no Jegitima•e flaw in EPA's 2016 cellulosic 
biofuel projections. 

Despite EPA ·s detailed explanation of its outcome-neutral methodology for 

projecting cell ulosic biofue1 ptoduction levels in 2016. API. AFPM. and Monroe 

Energy argue that EPA acted unreasonably. See Cellulosic Br. 13-26. Pointing to 

errors in past projections and methodologies. see. e.£! .. id. at 5-9. 13-14, 15. 21-22. 

and trying to pick apart various factors as though they had been used in isolation. 

Petitioners essentially seek to requi re EPA to put its thumb on the side of 
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underestimation. But consistent with A PI. E PA properly adhered to an 

outcome-neutral methodology. 706 F.3d at 478,480. As EPA explained, the 

cellulosic biofuel industry is changing and growing rapidly.~· 80 Fed. Reg. at 

77.502-03, and EPA has develo ped a process that uses all available information-

including its past experience with liquid biofuel facilities and the rapid increase in 

RINs generated from biogas facilities- to generate annual projections that are as 

accurate as reasonably possible. 

r. EPA's methodology r easona bly add ressed uncertaint ies in 
proj ect ing liqu id cellulosic biofuel. 

Petitioners point to five components of EPA's methodology and argue that. 

when viewed in isolation, they re fl ect a fai lure to take a neutral aim at accuracy in 

pr0jections for liquid biofuel facili ties. Cellulosic Br. 13-23. But Petitioners fail 

to identi ty flaws in EPA's ana lysis, even when methodologica I components are 

viewed in isolation. and EPA's methodology, viewed as a whole, accounts for all 

of the various uncertainties identified by Petitioners. Petitioners identify no reason 

why this Court should not defer to EPA's reasonable exercise of its tedmical and 

scientific expertise. See Miss. Comm ·n on Envt l. Quality. 790 F.3d at 150. 

First. Petitioners claim that EPA should not have cons idered data on 

projected stan-up production dates provided by liquid cellulosic facilities 

anticipated to begin generating RJNs in 2016 because some facilities did not meet 

their anticipated start-up dates in the past. Cellu los1c Br. 15. Under API, however, 
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EPA has discretion to consider data provided by the faci lities. so long as EPA uses 

an outcome-neutral methodology to achieve a reasonably accurate projection. 706 

F.3d at 4 77-78 (describing EPA ·s consideration of facilities· data and other factors 

as .. little more than a tedmocratic exercise of agency discretion''). 

EPA used the facilities· own anticipated start-up dates as one pat1 of the 

calculat ion to derive the high end of the product ion range for fac il ities expected to 

generate RINs in 2016 that had not yet achieved consistent commercial-scale 

production. 80 Fed. Reg. at 77.428. 77,503, 77.507. But EPA also considered the 

low-end of the ranges (which were sometimes zero), and those ranges were then 

aggregated with the ranges of fac il ities in similar circumstances. kL at 77.503, 

77.505. 77.506. And then. to account for F.P/\ 's professional judgment and past 

experience concerning technological risks associated with liquid biofuel facilities, 

EPA projected production at the 25th percentile of the aggregate range. I d. at 

77,506. This method reasonably accounted for the level of uncertainty that exists 

at any one facility. including in sta11-up dates, and reflects EPA's technical 

assessment of likely production i.n the liquid cellulosic biofuel market, hased on 

EPA's experience and research. See Miss. Comm ·n on Envtl. Quality. 790 F.3d at 

150 (Court defers to EPA's technical expertise). Petitioners seem to suggest that 

EPA should assume that no new liquid biofuel facility will start up in 2016, despite 
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ev idence that the industry is growing. This would improperly produce a signifi cant 

under-estimation rather than an outcome-neutral projection. 

Second, Petitioners claim that EPA should not have used the six-month 

ramp-up period in estimating the high-end production range for liquid cellulosic 

biofuel facilities because "many cellulosic faci)ities take substantially longer" to 

reach capacity. Cellulosic Br. 16-1 8. Petitioners ignore the details of EPA· s 

analysis. EPA did not use the six-month ramp-up period in all circumstances, but 

as an ··optimistic .. benchmark t hat was only used to estimate the high end of a 

tacility's projected range if it resulted in a lower projection than the facility's own 

estimates. 80 Fed. Reg. at 77,503-04. Petitioners· specific concern is accounted 

for in P.PA ·s estimate of the low-end range, which "'is designed to represent the 

volume of fuel EPA believes each company would produce ... if they experience 

challenges that result in reduced product ion volumes or a longer than expccled 

ramp-up period.'' 80 Fed. Reg. at 33. 141 . The high-end and low-end faci lity 

projections were then aggregated wi th projections from similar fac ilities, and then 

EPA used the 25t h percent ile of this range for facilities that had not yet achieved 

commercial production to account for the possibility that. depending on their 

circumstances. some fac ilit ies will not achieve the optimistic benchmark. 80 Fed. 

Reg. at 77.506. Petitioners fail to acknowledge that EPA's use of the :!5th 

percentile did in fact account for the possibi lity they refer to. that certain faci lities 
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may not ramp up to full production within 6 months. As EPA explained. at least 

one liquid cel lulosic facil ity recently met the 6-rnonth ramp up period, and delays 

are expected to become less common as companies are gaining experience in 

starting up cellulos ic faci lities. EPA-HQ-2015-0 11 1-3671 at 557. JA_. To use 

the worst-case scenario (i.e. no production) to calculate the high-end range as 

Petitioners seem to suggest. or even to use an extended ramp-up period, would not 

create an outcome-neutral methodology~ it would more likely impennissibly tilt the 

analysis toward under-estimation. See API, 706 f .Jd at 478, 480. 

Third. Petitioners argue that EPA shou ld not have set the low-end of the 

production ranges for liquid biofuel facilit ies at the level of actual production for 

the most recent 12-month period for which data was available because there is a 

ri sk that fac ilities will reduce production or cease production altogether. Cellulosic 

Br. 18-19. Bur EPA expressly accounted for this in its ana lysis. In EPA ·s 

j udgment, the majority of facilit ies cunently in the start-up and ramp-up phases 

would increase production from year to year. 80 Fed. Reg. at 77.503. While EPA 

acknow ledged a risk of reduced production levels at individual facil iries, EPA did 

not believe, in its teclmical judgment. this was likely to occur for any of the Q.roups 

of companies assessed. !fL. Moreover. EPA did not consider it appropriate to set' 

the low-end ranges at the "'worst-case scenario,~· which would be zero, for facilities 

that had already achieved commercial-scale production unless data exists to show 
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that achieving a minimum level equal to past production is unlikely. I d. This 

analysis was reasonable and made even more so by EPA's aggregation method. 

Fourth, Petitioners argue that EP !\ did not adequately explain its use of the 

25th percentile for liquid cel lulosic biofuel facilities that have not achieved 

commercial-scale production or the 50th percentile for those that have achieved 

commercial status. Cellulosic Br. 20-22. On the contrary. the record is rife with 

EPA's explanations of its professional judgment that led to these projections. EPA 

explained the recent growth in the industry. jts use of data on progress toward 

construction and production, the technological risks associated wi th new facilities. 

its expectation that producing facilities curTently in start-up and ramp-up phases 

would increase production, and many more factors. 80 Fed. Reg. at 77.428. 

77.504-06. Petitioners nitpick EPA's projections for individual facili ties as 

inaccurate. but EPA ultimately used aggregate modeling precisely because it is not 

possible to predict the production levels of any one facil ity. ld. at 77.504-05. The 

25th percentile method was used to account for the very unce11ainties and past 

over-estimation Petitioners identify. Petitioners· complaints about the 50th 

percentile method is especially merit less: in light of uncertainties on either side of 

the equat ion, it was certainly reasonable for EPA to project production at a 

percentile in the middle of the high and low-end ranges. Petitioners· preferred 

calculation method notwithstanding, EPA's method was reasonable, based on its 
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technical expertise to which this Court defers. and with a neutral aim at accuracy.13 

APL 706 F.3d at 480: Miss. Comm ·non Envtl. Quality. 790 F.3d at 150. 

Fifth. Petitioners claim that EPA did not give sufficient due to, or provide 

adequate notice of. ElA 's estimates in its projections for liquid cellulosic biofuel. 

Cellulosic Br. 22-23 . It is well-settled that while EIA must supply an estimate. 

EPA need not simply adopt ElA projections. API, 706 F.3d at 478. ··congress 

didn ' t contemplate slavish adherence by EPA to the EIA estimate.'' Id. Rather. 

EPA must give the estimate respect while also taking a "neutra l aim at accuracy~· 

in its ultimate projection of cellulosic biofuel production. ld. at 476. 478. As 

explained in the Rule. EPA received EIA 's projection of liquid cellulosic biofuel 

production in September 2016. which helped fonn the basis of EPA's projections. 

80 Fed. Reg. at 77 .4'25. 77 .4'2K 77 .50'2. That projection. however. arrived after the 

Proposed Rule, as the statute intended. See 42 U.S.C. ~ 7545(o)(3)(A). (B) (EIA 

estimates due October 31; EPA rule due November 30). Moreover, ElA 's 

projection did not include estimates for cellulosic biofuel from biogas facilities-a 

fast-growing and currently dominant source of cellulosic biofuel RINs- nor did it 

2J Petitioners· at1empt to at1ack these predictions simply based on past production 
rates is not relevant. See Cellulosic Br. 21. As EPA explained. the cellulosic 
biofuel industry is experiencing rapid growth. ~. 80 Fed. Reg. at 77.50'2-03. 
Moreover, to the extent Petitioners imply that EPA did not improve upon its prior 
production method, see Cellulosic Br. 12, this is simply not tme. As API and 
AFPM themselves noted in their joint comment let1er. ' 1EPA has improved its 
assessment from previous years:· EPA-HQ-OAR-2015-0111- I 948 at 42, JA_ 
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include projections for cellulosic renewable heating oil or imported cel lulosic 

biofuel. 80 Fed. Reg. at 77,501-02. It was especially appropriate for EPA to 

conduct its own analysis and deviate from ElA ·s estimates where, as here, its own 

infom1ation showed that the ElA estimate did not account for all sources and was 

therefore an under-estimation. Notably. however. when comparing the ElA 

estimate to EPA's analysis of the same facilities, the volume projections generated 

by the two agencies were very similar. ~ 

u. ''CNG/LNG'' projections are adequately explained and 
reasonable. 

Petitioners' argument that EPA did not adequately explain its projection of 

production at the 50th percentile and 75th percentile for facilities generating RJNs 

for biogas-derived fuels is inconsistent with the record. See Cellulosic Br. 23-25. 

As EPA explained. biogas facilities were grouped separately from liquid biofucl 

production facilities because they have different risks associated with them. 80 

Fed. Reg. at 77,504-05. While EPA originally proposed to use the ~5th percentile 

for biogas facilities that had not achieved commercial-scale production of 

cellulosic RJNs and the 50th percentile for those that had-the same percentiles it 

used for liquid cellulosic biofuel- several commenters provided data and claimed 

that EPA had underestimated the potential for RlN generation from biogas-derived 

fueJs. 80 Fed. Reg. at 77.506. EPA ult imately agreed and detem1ined that it was 

appropriate to use the higher percenti les. Id. 
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Unlike the infant liquid biofuel industry. many facili ties have already been 

co llecting biogas from sources such as landfi iJs and digesters at a commercial 

scale. See id. at 77,504. After EPA 's 2014 approval of a new pathway to generate 

cellulosic RfNs from biogas-derived fuel s. a significant number of cel lulosic RI s 

were generated using biogas. liL. at 77,428. Because of the mature state of biogas 

collection technology, a11 that is necessary for many facilities to begin generating 

RTNs is to register with EPA and demonstrate that the fuel being produced meets 

qualifications. incl uding use as transportation fuel. EPA-HQ-OAR-]015-0 lll-

0015 at 8, JA_. Many fac ilities had al ready registered and others were expected 

to do so. EPA-HQ-0/\ R-10 15-0 11 1-00 l 5 at 4, Tbl. 2, .TA_. In light of the public 

comments. EPA considered the relative technologica 1 maturity of biogas facil ities 

as compared to liquid biofuel facilities and data on ac tual RlN production history 

(which was updated since the Proposed Rule). and detennined that RIN generation 

from biogas-derived fue ls would likely be at the higher percentiles. 80 Fed. Reg. 

at 77.506. In other words, EPA reasonably compared the fewer uncenainties 

associated with biogas faci lities over liquid biofuel facilities and selected the 

higher percentiles based on its own data and its own technological j udgment. 

EPA's method was reasonable. based on its technical expertise, and should be 

upheld. 
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Petitioners argue that EPA's model does not explain biogas-dcrivcd fuel 

production in past years. Cellulosic Br. ~4. hut FPA explained that registration 

with EPA, not technology. was the primm") hurdle to cellulosic RrN generation 

from such facili ties. EPA-HQ-OAR-2015-011 1-0015 at 5, JA_ . r herefore. EPA 

had no reason to attempt to correlate past industry production. which \\Ould have 

included production that does not qualify under the RFS program, with current 

projections. Petitioners cite their own public comment to argue that EPA did not 

consider whether biogas facilit ies are located near a pipeline suitable for shipping 

fuel for transpor1ation purposes. Cellulosic Br. ~4. But EPA limited its analysis to 

biogas facilities that had registered or were likely to register to generate RINs from 

biogas-derived fuel s. FPA-HQ-OAR-20 I 5-0 I I 1-0015. JA . As EPA noted in 

response to another comment, "'biogas is only eligible to generate RJNs if it is used 

as transpor1ation fuel, and if this use can be veri tied according to l:.P/\ 's 

regulat ions.'' f' PA-HQ-OAR-~0 15-0 I J 1-367 1 at 571. .lA . Petitioners asse1i that 

I:PA !'. hould not have re lied on projections from the Coa lition for Renewable 

atural Gas because that organization overestim3ted production in 2014. 

Cellulosic Br. ~4-~5. But again, EPA directly addresst:d this issue. After noting 

past O\ erestimations. EPA said that ··l v. ]hile v.e believe the projections provided 

by [the Coalition for Renewable Narural Gas] and other producers are a valuable 

par1 of the information we consider when making our projections, we do not think 
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it would be appropriate ro simply adopt these projections." EPA-HQ-OAR-20 15-

0 lll-36 71 at 569. JA . Rather than accepting producers' optimistic estimates or 

obl igated parties· pessimistic estimates, EPA conducted its own analysis based on 

a range of information inc I uding data on past production, its own analysis of 

industry capacity and technological constraints, and public comments. 

In short, these claims are meritless. and the Court should defer to EPA· s 

expetiise. Miss. Comm · n on Envtl. Quality, 790 F.3d at 150. 

iii. EPA disclosed production data. 

Finally. Per itioners argue that the 2016 cellulosic fuel volumes must be 

vacated because. they claim, EPA did not separately disclose 2014 and 20 15 

production data on liquid cellulosic biofuel and biogas. Cellulosic Br. 25. 

Petitioners are wrong. First. EPA did disclose past production data, detailing RfN 

generation. exports. adjustment. and net supply for ethanoL biogas. and other fi1el 

types on the public docket. EPA-HQ-OAR-1015-0111-0003, 3609, 3669; see also 

Public Data tor the Renewable Fuel Standards (showing RTN activity by month 

and year). available at https://www.epa.gov/fue]s-registration-reporting-and

compl iance-help/public-data-rcnewable-fuel-standard. Second, even if Petitioners 

could point to a procedural error in EPA's disclosure. Petitioners have failed to 

show how they were harmed by it or that there is a substantial likelihood that the 
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Rule would have been different without it. See 42 U.S.C . ~ 7607(d)(8). Therefore. 

this claim must be denied. 

IV. UNDER THIS COURT'S WELL- ETTLEO PRECEDENT. EPA 
MAY PROMULGATE BIOMASS-BASE D 01 R EL VOLUMES 
EXCEEOI G PRIOR YEARS' VOLUMES. 

Unlike for other types of renewable fuel , subparagraph (B)(i) in CAA 

ection 2ll(o)(2) specifies applicable volumes for biomass-based diesel only 

through 2012. 42 U.S.C. § 7545(o}(2}(B )(i)(IV ). For late r years. subparagraph 

(B)(ii) requires that EPA ·'shalr· promulgate annual volume requirements for 

biomass-based diesel-which must be above l biJi ion gallons- based on EPA· s 

re\ iev, of the program to date. consideration of six factor . and consultation with 

the ecretarie of Agriculture and Energy. 42 U.S.C. ~ 7545(o)(2)( 8 )(ii). (B)( ). 

1 he reyui red volumes under subparagraph (B)(ii) are due l..t months before the 

year for which the volumes will apply. hL. 

EPA missed its biomass-based diesel volume deadline for the years 1014. 

20 15. 20 16. and 20 I 7. 80 Fed . Reg. at 77.430. The statutory direct ive. hmvever. 

requires FPA action. even if late. ld .: see also Nat") Pt:troch~mical & Refiners 

Ass·n \ . E:PA. 630 F.3d 145. 163 (D.C. Cir. 20 l 0) ("'NPRA "). Therefore. in the 

Ru le. FPA promulgated biomass-based diesel \Olumes for all four years. 80 Fed. 

Reg. at 77.430. 77.490-92. EPA acknowledged its lateness but explained that it 

v.as exercising its authority in a reasonable way by setting 2014 volumes equal to 
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actual production, 20 I 5 volumes equal to actual production for months for which 

data was available and prqjcctcd actual production for the remaining months. and 

20 16 and :2017 volumes ala level that achieve~ only a modest incremental increase 

over 2015 projected actual production. ld. at 77.430. 77.490-92. EPA t\.mhcr 

noted that. because obligated panies were expected to reti re 1.63 billion biomass

based diesel RTNs to satisfy their obligations with 2014 advanced biofucl and total 

renewable standards, obligated parties would experience no additional burden from 

a biomass-based diesel \Oiume set at 1.63 billion gallons for that year: indeed. 

~ome obligated parties would likely already find themselves in compliance. ld. at 

77.491-92. And EPA also considered the amount of notice parties had received 

and llcxibility mechan isms that could mit igate any burden from the la tct1e's of the 

rule-noting the availabil ity of a substant ial number of carryover biomass-based 

diesel RTNs and the option to cany forward a RlN deficit-and established 

extended compliance dead lines for 20 I 4 and .::!0 15. ld. 

Ignoring the statutory directive. API. A FPM. and Monroe Energy now claim 

that EPA cannot set biomass-based diesel volumes in an amount that exceeds 1.28 

billion gallons, the applicable volume for 2013, for those four years. Cellulosic Br. 

:!6-32. This Collli has now twice rejected similar arguments, in NPRA, 630 F.3d 

145, and in Monroe Energyv. EPA. 750 F.3d 909 (D.C. Cir. 2014). The same 

re~ult should fo11ow here. 
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R. NPRA and Monroe Energy, which control this case, hold that 
F.PA has a uthorit} to issue renewable fue l ·tandards after the 
s tatutory deadline. 

ln NPRA. this Coun re\'iewed EPA's March 20 J 0 rulcmaking, which set 

percentage standards for each renewable fuel type for 20 I 0 and included a 

biomass-based diesel percentage standard implement ing volume requirements for 

2009 and 201 0 (which were at that time specified in the statute). 630 F.3d at 146, 

149. 15 1. Similar to Petitioners· current arguments. NPRA argued that EPA 

lacked authority to implement rhe 2009 biomass-based diesel volumes having 

missed its statutory deadline and. altematively, that the 20 l 0 percentage standards 

were impermissibly retroactive and · ~v iolate[ d] statutory lead time" provisions. Id. 

at l-t7. 152. 158. Th is CoUJ1 disagreed. ld. at 153-56. 158. 16]. 

1 he Court held that EPA retained its authority to implement volume 

requirements even th0ugh I::P !\ had promulgated the rule implementing 2009 

biomass-based diesel volumes 15 months aft er the start of 2009. ~ at 153. The 

Court focused on the Act' s requirement that EPA "shall" promulgate regulations to 

'·ensure .. that transportation fuels contain ''at least the appl icable volume ... 

determined in accordance v. ith subparagraph (B):· which in rhat case refen·ed to 

statutory volumes under subparagraph (B }( i}. 630 F.3d at 153 (quoting 41 U.S.C. 

§ 7545(o )(1)(A)( i) ) ... [C]our1s should not assume Congress intended for the 

agenc~ to lose its power to act•· simply because an agency misses a statutory 
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deadline. M:. at 154 (cit ing Brock v. Pierce CntY .. 476 U.S. 253,260 (1986)): see 

nlso 630 F.3d at 154 (Supreme Court has dedined to treat statutory directives that 

an agency ''shall act wi thin a specified time" as a jurisdictional limit precluding 

later action)( quoting ~amhart v. Peabodv Coal Co .. 537 L.S. 149. 158 (2003) 

(intemal quotation marks omitted)). The CoUI1 fU11her held that EPA had ··cJear 

albeit implicir' authority to promulgate the late-issued 2010 standards despite any 

retroactive effect, kL_ at 163. and that EPA reasonably met 1ts obligation to 

"consider the relative benefits and burdens .. of any retroactive effect when it 

concluded that the parties had adequate lead limes for campi iance. that obi igated 

pat1ies had received sufficient notice from the 2009 proposed rule and other 

sources. and considered but rejected altemati\ c effective dates and percentage 

litandards. Jd. ar 164-65. 

ln Monroe Energv. this Court reviewed the 2013 renewable fuel standards. 

,,vhich were also promulgated late. 750 f.3d at 919. Again. obligated pa11ies 

argued that EPA lacked authority to issue late percentage standards and that the 

2013 standards were impermissibly retroactive. M.: Pointing to NPRA. this Court 

noted that it had already resolved the question of EPA's authority to promulgate 

renewable fuel standards following am isscd deadline. 1.4:_ at 919-:?0. The 

petitioners in that case attempted to argue that Congress did not anticipate 

retroactive effects beyond the first year of the program. but the Court found this 
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unpersuastve. ld. at 9:20. ··congress' focus on ensuring the annual volume 

r~quirement was met regard less of EP ;\ delay'' was no less compelling Jnd 

required the same result. ld. (internal quotation marks omitted). And again. EPA 

exercised its authority reasonably by mitigating the hardship to the obligated 

pat1ies by extending the compliance deadlines by four months. ~ 

NPRA and Monroe Energy are controlling here. Like in both prior cases, 

Pet itioners seek to invalidate potiions of the Rule implementing or promulgated 

under subparagraph (8) ofCAA Section 21 l(o)(2). 42 U.S.C. ~ 7545(o)(2)(B). 

because of missed deadlines. Cellulosic Br. 26-32. Like in the prior cases, 

Petitioners argue that EPA may not promulgate volumes or percentage standards in 

the manner required under subparagraph (B). hl. And like in tho-.,c cases. the 

Courr should reject this nearly identical claim. 

Petitioners attempt to distinguish Monroe Energy and NPRA by arguing that 

a different statutory deadline is at issue here and that the 14-month lead time under 

subparagraph (B)(ii) is longer than the lead times addressed in those cases. The 

specific amount of lead-time at issue did not factor into this Court's holding that 

I:::.PA has authorit) to promulgate volume r~quirements and fuel standards in the 

manner specified by the Act. even late. NPRA. 630 F.3d at 153-58: Monroe 

Energy. 750 F.Jd at 9 19-20. Rather. the Court' s holdings were based un EPA ·s 

duty to promulgate volumes and percentage slandards as described in the Act and 
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L: PA 's reasonableness in exercising that dut). !.fL. The holding and reasoning of 

~PRA and Monroe Energv logically extend to the dead! me at issue here because 

the pcrtint!nl statutory text authorizes EPA to ensure that applicable 'olume as 

detennined under subparagraph (B) arc met. Specitically. subparagraph (B)(ii) 

states that EPA "shatr· promulgate applicable volumes to be determined in a 

specified manner. 42 U.S.C. § 7545(o)(2)(8)(ii). Once established, EPA must 

"ensure" that those volumes are met. ]il § 7545(o)(:!)(A)(i). 

Petitioners argue incorrectly that EPA ·s obligation to promulgate volume 

requirements is dependent on meeting the statutory deadl ine. Cellulosic Br. 26-27. 

Subparagraph (B)(ij ) states that EPA ··shall" promulgate volume requirements 

using specified procedures. and nothing in the Act <ipecifies any consequences of 

failing to meet the deadline under that section. 42U.S.C. ~ 75~5(o)(:!)(B)(ii): see 

al oN PRA. 630 F .3d at I 54 (noting that the Supreme Court has declined to treat 

statutory directives that an agency "shall act within a specified time" as a 

jurisdictional limit precluding Jater action (internal quotation marks omitted)). As 

this Court explained in both NPRA and Monroe Encrgv. the Act "focus[ses] on 

ensuring the a1mual 'olume requirem~nt was met regardless of EP 1\ delay:· 

Monroe Energy. 750 F.3d at 920: NPRA. 630 F.Jd at 163. 

Petit ioners further argue that Monroe Energv and NPRA do nor apply here 

because Peti tioners are not seeking complete vacatur as in those cases but only a 
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reduction of the applicable volumes to the 2013 level of 1.28 bill ion gallons. 

Cellulosic Br. 30. This is a distinction without a difference. In essence. they admit 

that EPA has authority to promulgate volume requirements but argue that EPA 

rnay not do so in the manner specified by the Act. Petitioners cannot have it both 

ways. EPA has authority to promulgate volume requirements, as this Court has 

held. and the Act requires that EPA do so based on a review of implementation of 

the program. specified factors. and consultation wi th the Secretaries of Energy and 

Agriculture. 42 U.S.C. ~ 7545(o)(2)(B)(ii). Petitioners do not. and cannot, point 

to any authority for the Court to impose an arbitrary volume of 1.28 billion gallons. 

derived in an analysis specific to 2013. to the requirements for 2014 through 2017. 

Nothing in the Act imposes a volume requirement from bygone years simply 

because EPA missed a deadline. )·! Nor do Petit ioners explain why it would be 

appropriate to use the lower volume from 20 I 3 when actual production for 2014 

and ::w 15 was higher than that amount. 

:! .J Not even practical considerations could j ustify doing so. As EPA explained in 
the Rule. the market for biomass-based diesel has been growing primarily because 
obligated parties can use biomass-based diesel RlNs to comply with their advanced 
biofuel and total renewable fuel standards. 80 Fed. Reg. at 77.492-93. A lower 
biomass-based diesel volume would likely have no real world impact on obligated 
parties. !5L. at 77.492. 
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B. EPA exe rcised its authority reasonably. 

Petitioners argue that the 14-month lead 1ime under subparagraph (B)(ii) 

ind icates a special emphasis on notice and suggest that this Court· s prior holdings, 

v.hich discussed notice in the context of 30-day lead times. do not apply. 

Cellulosic Br. ~9. Nothing in NPRA or Monroe Energy indicate that the amount of 

lead-time provided by the statutory deadlinl;! fundamentally alters the Court"s 

analysis. Rather, both cases considered general ly whether EPA had reasonably 

exercised its authority in light of the lateness of the rules and considered EPA's 

treatment of not ice in that context. In NPRA. the Court determined that EPA 

reasonably met its obligat ion to --consider the relative benefits and burdens .. of the 

late rule when it considered alternatives for effective dates and concluded that the 

parties had adequate lead times for compli~nce and had received sufficient notice. 

630 F.3d at 16~-65 . And in Monroe Energy, the Court held that EPA exercise<.] its 

authority reasonably by balancing the lateness or the rule, considering ways to 

minimize the hardship to the obligated parties. and extending the compliance 

deadlines by four months. 750 F.3d at 9~0. 

Like in those prior cases, EPA here exercised its authority to promulgate the 

biomass-based dieseJ volumes. even late. in a reasonable way. EPA based the 

volumes for 2014 and ~0 15 on actual production volumes. ensuring that RlNs were 

a\ ailable for compliance and considered the availability of can) over RfNs and the 

I 0 I 



USCA Case #16-1005 Document #1651336 Filed: 12/15/2016 Pa~JP 117 of 165 

ability of obligated parties to carry forward a RJN deficit. 80 Fed. Reg. at 77,430, 

77,490-92. For :201 6 and :20 17, EPA increased the volumes by only modest 

increments notwithstanding extensi ve evidence that greater volumes of biomass

based diesel would likely be produced to fulfill the advanced biofuel requirements. 

~at 77,430. 77,492-93. As EPA noted in response to comments. retaining the 

1013 vo1umes for these years would be contrary to the objectives of the Act. I d. at 

77.49'2. 

And here, too. f P A reasonably detem1ined that the obi igated parties had 

adequate notice. & at 77.491. Petitioners had statutory notice that EPA may 

increase the biomass-based dieseJ volumes over past vo lumes, as it had done in 

2013. See 42 U.S.C. § 7545(o)(2)(B)(ii). (B}(v) (requiring a minimum volume of 

1.0 billion gallons of biomass-based diesel per )ear. but requiring EPA to consider 

raising this leve l based on statutory considerations). And the annually increasing 

statutory targets for total renewable fuel and advanced biofucl, which can be 

satisfi ed using RrNs fi·om biomass-based diesel. provided notice that ob ligated 

parties may need to obtain such RI Ns in excess of the 2013 volumes. See id. 

§ 7545(o){2)(B)(i). 

As to the 2014 and 2015 volumes, Petitioners were on specifi c notice since 

November 2013 when EPA issued the later-withdrawn proposed rule that EPA was 

considering volumes in excess of 2013 levels. 80 Fed. Reg. a1 77,491 ~ see also 78 
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Fed. Reg. at 71,752. While EPA at that time proposed to maintain :?OJ3levels. it 

expressly "'invite[ d) comment on any different approaches that might be 

appropriate for balancing the factors ... , including requiring an increase in the 

minimum volume of biomass-based diesel above 1.28 bill gal in both :?0 14 and 

2015." 78 Fed. Reg. at 7L753. And Petitioners knew that EPA was proposing 

biomass-based diesel volumes for 20 14 through 201 7 well in excess of the 2013 

levels since the June 10, 20 I 5 Proposed Rule. 

Moreover. Peti tioners had ample notice of the biomass-based diesel vol umes 

prior to their compliance deadlines. They had notice of the proposed 2017 

volumes roughly 17 months before the start of 2017. which is 32 months prior to 

the 2017 compl iance deadline. See 40 C.F.R. § 80.141 S(a)( 1). For 2016 volumes. 

Petitioners will have until March 31. 2017. 21 months from the date of the 

Proposed Rule. to comply. See 40 C.F.R. § 80.145l(a)(l ): 80 f- ed. Reg. at 77,430. 

77,49 1. And like in the prior cases. EPA extended certain compliance deadl ines in 

light of the lateness of the Rule. providing substantial extensions of the normal 

compl iance demonstration deadlines for 2014 and 2015. 80 Fed. Reg. at 77A9 1. 

EPA set the 2014 compliance deadline at August 1. :?0 16. which was 14 months 

following the Proposed Rule and 8 months following the Rule. See id. at 77.491: 

40 C.F.R. § 80.1451 (a)( l) (nonnal deadline tlu·ee months after end of compliance 

year). And EPA set the 2015 compliance deadline at December I, 20 16, which 
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was 18 months after the Proposed Rule and 12 months fo JJ owing the Rule. 80 Fed. 

Reg. at 77.49 1. 

Therefore, like in the prior cases, EPA reasonably exerc ised its authori ty to 

promulgate volume requirements. even late. and adequately satisfied its obligation 

to ··consider the relative benefits and burdens'· of the late rule. NPRA, 630 F.3d at 

164-65; see also Monroe Enenry. 750 F.3d at 9 19-20. 

V. EPA WAS NOT REQUIRED TO RECONSIDER THE POINT OF 
COMPLIANCE OBLIGATION IN TH E RULE. 

The Point of Obligation Regulation, establishing refiners and importers as 

the obligated parties under the RFS program, is not part of the Rule. Tt was issued 

in :2007 as patt of E PA 's implementing regulations setting up the RFS program and 

was reaffirmed in EPA 's 20 I 0 revisions to its implementing regulations. See 40 

C.F.R. § 80.1406(a)(l); 75 Fed. Reg. at 14,722; T2 Fed. Reg. at 23,92.4. No annual 

rulcmaking setting yearly renewable fuel volumes and percentage standards has 

reconsidered the point of obligation. Indeed. this Cout1 squarely rejected a prior 

attempt to challenge the Point of Ohl igation Regu lation in the context of the 20 J 3 

RFS Rule "because the decision to place compliance obligations on imp011crs and 

refiners. rather than blenders. was reaffirmed in 201 0" and was not a pa11 of the 

2013 RFS Rule. Monroe Energy, 750 F.3d at 9 19. 

As in past annual standards, the Proposed Rule sought comments on 

renewable fuel volumes and standards-without revisiting the po int of obligation 
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or any other implementing regulation. See. e.l! .. 80 Fed. Reg. at 33.103 ("'Purpose 

ofThis Action'"). EPA was more explicit in the Rule, when responding to 

comments from obligated parties suggesting that EPA change the cun-ent point of 

obligation: "'these comments are beyond the scope of this rulemaking." 80 Fed. 

Reg. at 77,431: see also EPA-HQ-OAR-2015-01 1 l -3671 at 883, JA_ ("EPA did 

not propose any changes to the definition of an obligated party_ nor did we 

specifically seek comment on this issue ... ). 

The Obligated Party Petitioners excluding APL25 nonetheless, claim that 

EPA should have reconsidered, in the context ofthe Ru le. the Point of Obligation 

Regulation. Petitioners are wrong. 

A. The Obligated Party Petitioners' claim that E PA reopened the 
pre-existing Point of Obligation Regulation wholly lacks merit. 

As an inihal matter. the Obligated Party Petitioners· challenge to a 

six-year-old regulation setting the point of compliance obligation is untimely. See 

42 U.S.C. § 7607(h) Uudicial challenges to C AA rulemakings must be filed within 

60 days of the action); see also United Transp. Union-Illinois Legis lative Bd. v. 

Surface Transp. Bd .. 132 F .3d 71.76 (D.C. Cir. 1998) (challenge to pre-existing 

rules in context of subsequent rulemaking that d id not sol icit comments on the pre-

existing rule was untimely): Kennecot1 Utah Copper Corp. v. U.S. Dep·t of 

15 Argument Part V refers to this group simply as '·Obligated Party Petitioners'' or 
.. Petit ioners:· 
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lnterior, 88 F.3d 1191. 1226 (D.C. Cir. 1996) (following Agency response that 

comment on pre-existing definition "was beyond the scope of the rulemaking.'' 

Court held that challenge to the definition was time-barred) . 

The statutory time limit for review of a pre-existing regulation may only be 

deemed ··reopened1
' for purposes of j udicial review if EPA "either explic itly or 

implicitly reconsidered'' it in a subsequent rulemaking. West Virginia v. EPA, 362 

F.3d 861 , 872 (D.C. Cir. 2004 ). EPA did neither with respect to the Point of 

Obligation Regulation. Nothing in the Proposed Rule explicitly addressed 

changing-or not changing, for that matter- the point of obligation. See 80 Fed. 

Reg. at 33.103, 33.105-08 ("Summary of M~jor Provisions in this Act ion''). 

Petitioners argue that their comments suggest ing that EPA change the point 

of obligation were in direct response to the Proposed Rule. see OPP Br. '".!.7. but 

they inaccurately describe what E PA did. EPA did not " s[eek] recommendations 

that would allow it to increase renewable-fuel over time·· while accounting for 

real-world limitations. See OPP Br. '27. Rather. EPA calculated the domestic 

supply of renewable fuels in light of real-world constraints on the production and 

distribution of renewable fuel to the ultimate consumer and sought comment on the 

proposed requirements that took those calculations into account. 80 Fed. Reg. at 

33. 101-02. EPA sought no "recommendations" other than what the volume 

requirements and percentage standards should be. ld. EPA did not hold out the 
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unchanged point of obligation "as a proposed regulation'' or ''solicit[] comments on 

itssubstancc,''SierraC!ubv. EPA. 551 F.3d 1019, l024(D.C.Cir.2008),anddJd 

not broadly seek comments on whether to take action to alter the pre-ex isting 

reguJat ions.2" See also Monroe Energy, 750 F.3d at 919. 

Petitioners seem to argue, in essence. that EPA implicitly reopened the Point 

of Obligation Regulation issue by seeking comment on the proposed renewable 

fue l standards. See OPP Br. 27-33. Because. in their view. the non-obligated 

status of blenders is itself a constraint on the renewable fuel market, they argue that 

the Rule should have included attempts to correct it instead of simply setting the 

annual volumes in light of this alleged constraint. See OPP Br. 29, 30-3 1. But a 
~ ~ --

constructive reopening of a pre-existing rule does not occur simply because the 

pre-existing rule may affect a later rule. Rnrher, it occurs when .. the revision of 

accompanying regulations significantly alters the stakes ofjudicial review [of the 

pre-existing ruler· in other words. when a later rule effectively changes the pre-

existing rule. Sierra Club, 55 1 F.3d at I 0.25 (intemal quotation marks and ci tations 

omitted). Petitioners do not and cannot point to any change in the pre-existing 

point of compliance obligation arising from the Rule. Just as before. refiners and 

impm1ers are obligated to obtain RINs to demonstrate compliance with annual 

~n Notably, the Obligated Party Petitioners do not suggest that EPA reopened other 
aspects of the 10 I 0 rulemaking. 
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renewable fuel standards. See also Envtl. Def. v. EPA. 467 F.3d 13:29, 1333 (D.C. 

Cir. :2006) (even .. minor changes" to a pre-existing rule are insufficient to re-open 

the pre-existing rule). 

Petitioners inconcctly argue that by not t·econsiderjng the point of obligation 

in the Rule, EPA failed to consider an impmiant aspect of the problem. See OPP 

Br. :28 (citing Motor Vehicle Mfrs. Ass·n v. State Farm Mut. Auto. l ns. Co .• 463 

U.S. 29.4:2-43 (1983)). That EPA was obligated to consider factors that figured 

into the decision it was making. such as constraints that impact fuel volumes. does 

not mean it was obligated to take up and attempt to eliminate every pre-existing 

potential constraint that might affect the decision it was making. See. e.g .. Nafl 

Mining Ass·n v. Mine Safety & Hea1th Admin .• 116 F.3d 520. 549 (D.C. Cir. 

1997) (agency does not have to make progress on every issue to make progress on 

one). This Court has rejected attempts to similarly shoehorn tangential topics into 

agency rulemakings. See, e.g .. Massachusetts v. ICC, 893 F.:2d 1368, 1370-71 

(D.C. Cir. 1990) (Comm1ssion·s call for comments on ·'any possible problems'' 

with the cost of capitaL the only component of opportunity cost addressed in the 

rulemaking. was not a solicitation for comments on oppmtunity cost). 

Petitioners' comments suggesting changes to the point of obligation did not 

change the limited scope of EPA's rulemaking. The reopener docti·ine ·'is not a 

license for bootstrap procedures by which petitioners can comment on maners 

108 



USCA Case #16-1005 Document #1651336 Filed: 12/15/2016 Page 124 of 165 

other than those actual ly at issue, goad an agency into a reply, and then sue on the 

grounds that the agency had re-opened [sic] the issue." West Virginia, J6::! F.3d at 

871. Nor did EPA's response here suggest that it was broadening the scope of the 

mlemaking in response to these comments. 27 EPA merely acknowledged that 

··other actions can also play a role·· in O\-ercomi ng challenges, that commenters had 

provided ideas in this regard. but that ''these issues are beyond the scope of this 

rulemaking.''28 80 Fed. Reg. at 77.431. In short. g iven the actual limited scope of 

the rulemaking, EPA reasonably and correctly treated comments regarding the 

point of obligation as outside the rulemaking 's scope. 

B. T he CAA does not req ui re E PA to reconsider the point of 
o bligatio n in the Rule. 

ln its .?007 and ::!0 I 0 implementing regulations. EPA interpreted the Act to 

permit it to identify the ''appropriate'' obligated parties in a prospective manner 

rather than reconsidering the question cve1y year when establishing annual 

renewable fuel standards. See T2 Fed. Reg. at ~3 ,924: 75 Fed. Reg. at 14.721. 

27 It is worth noting that comments requesting a change in the point of obligation 
came primari ly from parties that are curTently obligated. EPA-HQ-OAR-20 15-
011 1-3671 at 883. JA . However. other stakeholders would need to be invited to 
comment on any reconsideration of the longstanding Point of Obligation 
Regulation. 

2s Petitioners misleadingly invert EPA' s reasoning. stating that EPA 
··acknowledged that the point of obligation ·can ... play a role in improving 
incentives .. ,. OPP Br. 17. EPA did not opine in the Rule on whether changing the 
point of obl igation would improve incentives. 80 Fed. Reg. at 77.43 I. 
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Even if the Court considers the merits of the Obligated Party Petitioners' untimely 

challenge to this long-standing statutory interpretation. EPA's procedures for 

designating obligated parties is based on a correct interpretation of CAA Section 

21 l(o)(3)(B)_ 

i. The Act unambiguously gives EPA discretion to 
promulgate obligated r>arty designations as and when 
appropriate. 

The Act unambiguously gives EPA discretion to determine when and how to 

designate the parties who are obligated to demonstrate compliance with annual 

renewable fuel standards. Under CAA Section 2ll (o)(3)(B)(i), 42 U.S-C. 

~ 7 545( o )( 3 )(B )(i ). EPA must by November 30 of each year. determine and 

publish the renewable fue l obligations applicable to the following year. Under a 

separate subsection describing the required format and appl icability, the Act states 

that those annual renewable fuel obligations sha1l. among other lhings, "'be 

applicable to refineries. blenders, and importers. as appropriate." 42 U.S.C. 

§ 7545( o)(3 )(B )( ii )(I). Thus, EPA must detennine which parties are "'appropriate .. 

at some point. and the fue l standards issued annually must be made ''applicable Lo .. 

those appropriate obligated parties. See 72 Fed. Reg. at 23.9 10. But, unlike the 

renewable fuel standards. which must be promulgated every year, nothing in the 

Act's text requires the designation or redesignation of ·'appropriate'' obligated 

parties to occur at any particular time. Compare 42 U.S.C. § 7545(o)(3)(B)(i) to 
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lfl9 7545(o)(3)( 8 )(11)(J). See Catawba_ 571 f.3d at 35.36 (a congressional 

mandate in one section and silence in another often ··suggests not a prohibition but 

simply a dec ision not to mandate any solut ion in the second context. i.e., to leave 

the question to agency discretion ... ). As this Coun has held when interpreting 

similar tem1s under the CAA, the phrase .. as appropriate" is "extraordinarily 

broad" and confers a significant delegation of authority. See e.g .. Nafl Ass ' n of 

Clean Air Agencies v. EPA, 489 F.3d 122 I. 1229 (D.C. Cir. 2007). 

EPA first exercised its discretion w ith respect to designating obligated 

parties in its 2007 implementing regulations w hen it promulgated a definition of 

.. obl igated party" to mean refiners and importers of gasoline in the U ni ted States. 

72 Fed. Reg. at 23,924. EPA exercised its d iscretion again in 2010, when it 

cnnsidered and took comment on alternate approaches. 75 Fed . Reg. at 14,72 1-22~ 

-lO C.F.R. § 80.1406(a)( l ). EPA refined the definition of obligated parties to 

reflect EISA's expanded application of the program to d iesel fuels. but maintained 

the prospective designation of refine rs and importers as the parties who must 

demonstrate compliance w ith the annual renewable fue l standards.29 ld. The 

29 EP !\ considered alternate approaches, which "have the potential to .. more evenly 
align a party's access to RINs with its obl igations under the RFS program. 75 Fed. 
Reg. at 14,722. While market condi tions bad changed since the 2007 rule making 
and while the original rationale was no longer valid, EPA de termined that a change 
in the designation of obligated parties was not necessary in light of the funct ioning 
of the RlN market because a change .. wou ld result in a significant change in the 
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definition was, from the very beginning, prospective and understood by all to apply 

to future annual renewable fuel standards unless and until EPA exercises its 

discretion to alter the definition of obligated parties. No commenter in either 

rulemaking disagreed with EPA ·s authority to do this prospectively or to designate 

obligated parties in a codified regulation rather than through annual rulemakings, 

and the provision was not judicially challenged. See id. As EPA's interpretation 

of Section 211 ( o )(3 )(B)(ii)(l) was .. promulgate[ d] contemporaneously with its own 

regulation'' and subject to notice and comment in a rulemaking for which the 

judicial review period has passed, the interpretation wanants "a high degree of 

deference.'' Appalachian Power Co. v. EPA, 249 F.Jd 1032, 1048 (D.C. Cir. 

~00 1 ). 

Petitioners· faulty interpretation of the phrase "requjred element" to require 

annual reconsideration of the point of obligation does not tallow from the statute. 

See OPP Br. 22. The only annual requirement is promulgation of renewable fuel 

obligations. 41 U.S.C. § 7545(o)(3)(R)(i). The Act merely says that those 

renewable fuel obligations "shall be applicable to" the appropriate obligated 

parties. ~ § 7545(o)(3)(B)(ii)(l). As long as EPA has designated the 

.. appropriate" obligated parties. nothing in the Act says the designation of 

number of obligated parties and the movement of RlNs. changes that could disrupt 
the operation of the RFS program:· !4.: 
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obligated parties must occur annually. Rather, it unambiguously confers on EPA an 

··extraordinarily broad'' delegation of authority to make that assessment as 

appropriate. See Nat'l Ass'n of Clean 1\ir Agencies. 489 f.3d at 1219. 

11. Annual reconsideration of the point of obligation 
would be inconsis tent with the structure of the RFS 
progra m. 

Moreover , the Act must be read in light of the entire text stmcture, and 

purpose of the statute. Catawba, 571 F.3d at 35. Here, to read the Act in a manner 

that requires annual reconsideration of the point of obligation would undermine 

regulatory cetiainty and impair the objectives of the RFS program. 

The Act mandates increasing annual volumes of renewable fuels. 41 U .S.C. 

§ 7545(o)(2)(B)(i). (i i ). to "increase the production of clean renewable fuels.'' 111 

Stat. 1492. As EPA has exrlained time and again in its annual renewable fuel 

standard rulemakings. this increased use of renewable fuels over time requires 

private parties to invest in producrion facilities and infrastructure to accommodate 

such fi.lds. E.g .. 80 Fed. Reg. at 77.453. 77.459-60. Annual reconsideration of the 

definition of obi igated part ies would reduce the regulatory certainty required for 

private pat1ies to plan for growth. 

Additionally, the compliance flexibility mechanisms built into the Act 

suggest that Congress did not intend that the point of obligation would be 

reassessed-and therefore potentially changed-every year. For example, 
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obligated parties arc permitted to carry forward RJN deficits or excess RJNs from 

year to year. 42 U.S.C. § 7545(o)(5)(A)-(C). These provisions would make llttle 

sense if the ident ity of the obligated pa11ies was at risk of changing from year to 

year or anytime EPA considers exercising its general waiver authority. 

EPA's construction that it need not designate obligated parties in annual 

renewable fuel standard rulemakings is supported by the plain meaning of the 

statute and should be upheld under Chevron srep one. Narl Res. Def. Council \'. 

Browner, 57 F.3d 11 22. 1 L27. 1129 (D.C. Dir. 1995). 

111. Even if the Act is ambiguous, EPA's statutory 
interpretation should be upheld under 
Chevron step two. 

Even ifCAA Section ~11(o)(3)(B)(ii)(l) were ambiguous as to when EPA 

must identify the appropriate obligated parties. EPA's construction should be 

upheld under Chevron step two. 467 U.S. at 843. Th~ Act is silent on when. ho'v\. 

and how often EPA must determine the appropriate obligated patties. 4~ U.S.C. 

~ 7545(o)(3)(B)(i)-(ii). which ind(cates that Congress intended to confer broad 

discretion on EPA. Seet e.!!. .. Enter!!y Com. v. Riverkeeper. Inc. 556 U.S. ~08. 

12.1-13 (2009) (absence of statutorily-defined factors demonstrated Congress· 

intent ro confer greater discretion on EPA); see also Envtl. Def. Fund v. EPA, 210 

F.3d 396,397 (D.C. Cir.2000) (Cour1 defers to EPA on when and how questions). 
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The Obligated Pru1y Petitioners raise no plausible argument that EPA· s 

construction is inconsistent with the CAA 's text or goals. See Nafl Ass'n of Clean 

Air Agencies, 489 F.3d at I ~30 (EPA construction enti tled to great deference 

unless contrary to 1\ct). Their reliance on Michi!.!an v. EPA, 135 S. Ct. :2699 

(~0 1 5). is misplaced. See OPP Br. 24-25. ln Michigan, the Supreme Court held 

that EPA erred by fa iling to consider cost in deciding whether to regulate power 

plants. lit. at 25. Here. EPA did not fail to consider any required factor in setting 

mmual volumes, and EPA has previously considered and designated the 

appropriate obligated parties in a prior ru1emaking. 

Petitioners argue that EPA ·s long-standing statutory interpretation was 

"particularly'' unreasonable in the context of the Rule because EPA exercised its 

waiver authority. See OPP Br. ~5-:26. The argument goes somewhat li ke this. To 

exercise its general waiver authority. EPA determined that. taking into account 

constraints on the fue l market. there is an inadequate domestic supply of renewable 

fue ls to meet statutory targets for specified years. ld. Because the Obligated Party 

Petitioners hypothesize that the present point of obligation is a constraint, EPA 

should have attempted to change the underlying constraint in an attempt to avoid 

using the general waiver authority. !.9.:. That faulty logic does not undermine 

EPA ·s reasonable interpretation of the Act. 

115 
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First, EPA does not share Petitioners' view about the effects of the present 

point of obligation. Contrary to Petitioners~ repeated statement that EPA ''admits" 

that its only justification for the cunent point of obligation is "no longer valid.'' 

~. OPP Br. 26. the Rule says nothing about the val1dity of the cunent point of 

obligation. See generally 80 Fed. Reg. 77.420. Rather. the language quoted by 

Petitioners out of context is from EPAls ~0 t 0 implementing regulation explaining 

that while EPA 's original rationale from the 2007 rulemaking was no longer valid. 

other considerations warranted maintaining the designation of obligated parties.30 

See 75 Fed. Reg. at 14,721-22. 

Second~ even if EPA's use of the general waiver did suggest that it is time 

for EPA to take another Jook at the ''obligated pany" definition. Petitioners can 

provide no valid reason why this should have occurred in the context of the Rule. 

A reconsideration of the point of obligation in this context would have required 

another round of notice and comment and would have further delayed 

promulgation ofthe annual standards. See 80 Fed. Reg. at 77.426. EPA·s 

30 Two amici argue that the current point of obligation combined with the fact that 
blenders who are not also refiners and importers can generate RJNs causes a 
market dysfunction. See generally Doc. Nos. 1636058, 1636056. This litigation is 
not the proper venue to work through the impacts of potentially including blenders 
from the definition of'·obligated party:· These matters are being considereJ in a 
separate agency action. 81 Fed. Reg. 83,776. 
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